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VOLUME 7—1948 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE LAW 


Promulgation proceedings 
Effect of failure to rule upon procedural objections 
Validity of notice failing to include amendment proposals in promul- 


gation hearing 


ADMINISTRATIVE PROCEEDINGS 
Judicial Review 
Substitution of Formalities for Practicalities 
Courts are loathe to substitute formalities for practicalities 
in their reviews of the administration of this and other 
orders issued under the act 68, 81, 93, 99, 107 


AGRICULTURE DEcISION DISTINGUISHED 
In re Borden Company, 6 A. D. 511 


AMENDMENT TO ORDER No. 3 
Sufficiency of evidence supporting 
Validity of 
APPLICATION FOR INTERIM RELIEF 
Failure of letter viewed as, to comply with rules of practice 


CLASSIFICATION OF MILK 


Class II to Class I 
Effect of handler’s failure to furnish statement of use of skimmed 


Market administrator’s action with respect to, upheld 
Milk purchased or received by a handler from another handler 
Skimmed milk classified as Class I when 


Court Decision DIsTINGUISHED 
Barron Cooperative Creamery et al. v. Wickard, 140 F. (2d) 485, 3 
A. D. 692 121, 512 
Courts 
Temporary injunction that might frustrate or impede limitation 


program will not be granted by 1164, 


1167, 1169, 1172, 1175, 1177, 1179 


DIsMISSAL 
Alieation Tor intent: 1elel oso wk cine nptneeeicuscacnesae 
Application for interim relief pending decision in proceeding under 


section 8c (15) (A) of act 


440 


1165, 
1167, 1169, 1172, 1175, 1177, 1179 
1293 
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DismissaAL—Continued Page 
Consent of parties 
Where petitioners claimed that the regulation of the handling of 
oranges produced in Arizona should be eliminated from Order 
No. 66 regulating the handling of oranges grown in the States of 
California and Arizona, because of alleged differences between 
Arizona and California in the production and marketing of 
oranges which call for differences in the regulation of marketing 
Arizona oranges, and the Production and Marketing Adminis- 
tration filed an application to dismiss the petition, it is ordered, 
upon consent of petitioners, that the petition be dismissed 
without prejudice to the right of petitioners subsequently filing 
a new petition if the results of the pending amendatory pro- 
ceedings involving changes in Order No. 66 do not satisfactorily 
dispose of petitioners’ contentions. ......------------------ 
Denial of motion to dismiss petition for relief because of market 
administrator’s inaction to recompute handler’s liability 
Handler’s petition for relief under Order No. 42 
Moot Question 
Where after hearing upon handler’s petition containing numerous 
allegations of illegality of Order No. 53 and the regulations 
thereunder upon the basis of the facts alleged the presiding 
officer issued a report recommending that the petition be 
dismissid, and the petitioner filed exceptions but disposition 
of this proceeding was held up awaiting outcome of an appeal 
from the Secretary’s decision in a similar case, the petition is 
hereby dismissed inasmuch as petitioner’s complaints are quite 
old and moot by now and because no useful purpose would be 
served by a decision now on the facts as of 1942; however, 
par'ies to these proczedings retain the right under the rules of 
practice to file a petition for reconsideration 
Petition for relief filed by handler_____.___ 74, 86, 96, 104, 111, 113, 115, 523 
Petition Under Section 8¢ (15) (A) of Act 
A (15) (A) petition is subject to dismissal on motion where it 
requests no specific relief by way of modification or exemption 
but asks only that the matters objected to be declared to be 
unlawful in the abstract 
Settlement of Controversy 
On complainant’s motion for a termination of this proceeding on 
the ground that a settlement of the controversy involved has 
been affected, the petition herein is dismissed 
Erreciive Date or AMENDMENT OF ORDER 
Denial of Request to Postpone 
Petitioners’ request to postpone, suspend, or revoke the effective 
date of contested amendment of Order No. 30, denied, and the 
application for interim relief, dismissed, on the ground that 
justice does not require the postponement of the effective date 
of the amendment 
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EvIDENCE Page 
Facts failing to establish— 
interpretation or administrative practice on question as to 
whether use of butter under circumstances disclosed herein 
would qualify the milk used in making the butter for the special 
butter pricing 
Facts showing— 
petitioner’s transactions were colorable, that is, that the making 
of the butter and using it in other Class II products were done 
to avoid paying the regular Class II price for the milk used in 
products 
Failure to carry burden of proof by handler of invalid action of 
market administrator 
EXAMINER’s REPORT 
Effect of failure to file exceptions to 
EXCEPTIONS 
Effect of failure to file, to examiner’s report 
HEARING 
Granting of Petition to Reopen 
Where petitioner claimed that certain documents were not 
offered at the hearing because they involve a time after the 
period in question and were not considered relevant, it is 
determined that the documents submitted by petitioner should 
be made a part of the record as evidence which might throw 
some Jight upon the difficult problems presented 
INJUNCTION 
Frustration or Impeding of Limitetion Program 
Courts have been very hesitant about granting temporary injunc- 
tions that might frustrate or impede a limitation program 
under the act 
1166, 1168, 1170, 1173, 1175, 1177 
INTERIM RELIEF 
Dismissal of Application for 
Where petitioner filed with its petition an application for interim 
relief asking that the limitation regulation under marketing 
Order No. 87 regulating the handling of Irish potatoes grown 
in the State of Maine be suspended on the ground that the 
order and the regulation were not issued in accordance with 
the requirements of law and that irreparable damage will be 
incurred by the petitioner as a result of the administration of 
the order and the regulation because of contractual obligations 
incurred prior to their issuance, and for other reasons, the 
application for interim relief is dismissed since petitioner failed 
to show that the alleged damage sustained is or will be ir- 
reparable or unavoidably incurred, or that the order and regu- 
lation are administered illegally and discriminate against the 
petitioner during the pendency of proceedings relevant to the 
petition filed under section 8c (15) (A) of the act 
1166, 1168, 1170, 1173, 1175, 1177 
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Temporary injunction that might frustrate or impede, will not be 
granted by courts 1164,1167, 1168, 1172, 1175, 1177, 1179 
MarRKET ADMINISTRATOR 
Classification of milk by, upheld 
Failure to carry burden of proof by handler of invalid action of 
Validity of action of, rescinding market service payments 
MarkET SERVICE PAYMENTS 
Denial of claims for 74, 86, 96, 104, 111 
Failure to establish claims for 86, 96, 104, 111 
Inapplicability of prior erroneous ruling relating to 74, 86, 96, 104, 111 
Intent of section 927.7 (f) of Order No. 27 relating to___ 74, 86, 96, 104, 111 
Validity of market administrator’s action rescinding 
Mik “Mapes into Butter” 
Construction of words 
Moor QUESTION 
Dismissal of petition for relief because complaint raises issue involving. 
Motion To Dismiss Petition FoR RELIEF 
Denial of 
Where petitioner, a handler subject to Order No. 46 regulating 
the handling of milk in the Louisville, Kentucky, marketing 
area, filed a petition praying for relief on the ground that the 
market administrator failed to act, for a period of about nine 
months, on petitioner’s request to recompute its liability so as 
to include consideration of certain uninspected milk at peti- 
tioner’s graded plant as ‘emergency milk,’”’ and to give credit 
therefor on petitioner’s account, which inaction, petitioner con- 
tended, constituted a refusal of such request and the taking of 
adverse action in connection therewith, it is held, upon motion 
by the Assistant Administrator, Production and Marketing Ad- 
ministration, to dismiss said petition, that no decision should 
be made on the motion to dismiss unless and until the record 
shows whether the market administrator has now acted, and, 
if he has acted to the dissatisfaction of petitioner, it may file 
a@ new or amended petition 
OrpErR No. 3 (St. Louis, Missouri) 
Validity of Amendment to 
Where petitioners, handlers under Order No. 3, as amended, 
regulating the handling of milk in the St. Louis, Missouri, 
marketing area, alleged in their petition numerous objections 
as to the validity of Order No. 3 and the amendment thereto 
effective September 1, 1947, and in their exceptions to the 
presiding officer’s report recommending a dismissal of the 
petitions abandoned all their contentions and raised only the 
question as to whether there is sufficient evidence to justify 
the inclusion in the amendment of the month of December in 
the so-called short production period which had previously 
consisted of the months of July to November, inclusive, it 
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OrvErR No. 3 (Sr. Louis, Missourr)—Continued Page 
Validity of Amendment to—Continued 
is held: (1) that the evidence in the hearing record pointed 
out by Findings of Fact 4 and 5 supports the inclusion of the 
month of December in the short production period; (2) that 
there is no legal requirement that the Secretary, in establishing 
a method of fixing prices, should exclude from the short pro- 
duction months the month in which the upswing in production 
begins; and (8) that the decision as to the month in which the 
price differential should be operative is a matter of discretion 
when there is evidence in the record to support the action 


OrperR No. 4 (Boston, MassacHUSETTS) 
Milk “Made into Butter,” Construction of Words 

Where petitioner, a handler, subject’ to Order No. 4 under the 
act regulating the handling of milk in the Boston, Massachusetts 
marketing area, complained of the market administrator’s 
ruling that milk made by it into butter but disposed of in other 
Class II products was not entitled to the special butter 
price lower than the regular Class II price, the Judicial Officer 
upheld the ruling of the market administrator on the ground 
that the special butter provisions of the order did not set up 
a separate class for milk ‘made into butter’ and that the 
petitioner failed to attain the Class II status for failure to 
show that the milk was sold, distributed or disposed of by the 
handler as butter, and concluded that to hold with the peti- 
tioner’s rigidly isolated, literal construction of the words ‘‘made 
into butter’ would be “‘to sanctify the literal meaning of three 
words torn from their place in the order and to negate the 
classification and pricing provisions of the order by pricing 
milk to a handler merely on the basis of a temporary form of 
milk which was changed into a higher-valued form while still 
in the handler’s possession,’ and, therefore, relief requested 
by petitioner should be denied and the petition dismissed_--- 

OrperR No. 27 (New York) 
Denial of Claims for Market Service Payments 

Claims of petitioner, a handler subject to Order No. 27 regulat- 
ing the handling of milk in the New York metropolitan area, 
based on a refusal of the market administrator to make market 
service payments to it for the months of May 1940 through 
February 1941 out of the producers settlement fund with respect 
to milk which was received from producers at a building in 
Walton, New York and which was moved by pipeline to an 
adjacent manufacturing building and there manufactured, and 
considered by the petitioner as a second plant, are denied on the 
ground that petitioner failed to show that the second building 
WO8- Bi SGRETAIS DIME «5a an eadadouedesacees Sida 67, 107 


821130—49——11 
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Orper No. 27 (New Yorx)—Continued Page 
Denial of Claims for Market Service Payments—Continued 
Claims of petitioner, a handler subject to Order No. 27 regulating 
the handling of milk in the New York metropolitan area, based 
on a refusal of the market administrator to make market service 
payments to it with respect to milk which the petitioner re- 
ceived from producers at Canton, New York, during the months 
of May through September 1940, and February 1941 and 
which it moved by pipeline to an adjacent manufacturing 
building, and from producers at Lisbon, New York, during the 
months of August 1940 through February 1941 which it moved 
by pipeline to an adjacent manufacturing building, and con- 
sidered by the petitioner as a second plant, are denied on the 
ground that petitioner failed to show that the adjacent building 
was a separate plant 
Denial of Claims for Market Service Payments and Granting in Part 
Claims of petitioner, a handler subject to Order No. 27 regulating 
the handling of milk in the New York metropolitan area, based 
on the market administrator’s rebilling the petitioner for mar- 
ket service payments for the months of April, May, June and the 
first eight days of July, 1940; the payments for April and May 
previously having been made and rebilled by the market ad- 
ministrator, are denied on the grounds that the description of 
the operations of petitioner at Westdale, New York, contained 
in findings of fact in this proceeding established that peti- 
tioner’s building A was not a plant ‘‘equipped only for the re- 
ceiving and shipping of milk to the marketing area” and, 
therefore, it was not entitled to market service payments, its 
request for relief is denied, and the petition is dismissed except 
that the relief requested by petitioner with respect to the pay- 
ment for April 1940 is granted as there was no evidence in the 
record of this proceeding that petitioner’s adjacent building B 
was equipped to make cheese in April 1940 and it was not oper- 
ated at all during this month 
Failure to Establish Claims for Market Service Payments 
Inapplicability of Prior Erroneous Ruling 
Petitioner is not entitled to market service payments for 
May, June, and July 1940 merely because four other 
handlers obtained the benefit in an adjudicative proceed- 
ing of an incorrect interpretation of the order and presum- 
ably retained their payments under the protection of res 
judicata since petitioner could not have acquired a vested 
right to such an incorrect interpretation, and the market 
administrator’s refusal to make payments to petitioner for 
the same months does not result in any illegal discrimina- 
tion or retroactive action, and there is no compelling 
reason for applying res judicata, estoppel, or any similar 
judicial doctrine 68, 81, 93, 99, 107 
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Orper No. 27 (New Yorxk)—Continued Page 
Market Service Payments 
Intent of Section 927.7 (f) of Order No. 27 Relating to 
Section 927.7 (f) intended the plant from which milk was 
moved to be a country receiving station unconnected with 
manufacturing operations at the same location and oper- 
ated separately and not as an adjunct, as in the instant 
case, to manufacturing operations, and the market service 
payment was designed to be the cost of handling milk 
through country receiving stations not combined receiving, 
shipping and manufacturing plants 67, 81, 93, 99, 107 
Premises Constituting One Plant 
Where petitioner made arrangements described in the findings of 
fact for the purpose of meeting the requirements of the order 
for payment of the market service claims so as to show that the 
milk involved was “. . . milk received from producers at a 
plant equipped only for the receiving and shipping of milk to 
the marketing area which was moved to a second plant outside 
the marketing area and there . . . manufactured’’, it is con- 
cluded that the history of the order and the evidence adduced 
in this proceeding indicate that petitioner’s operations at 
Canton, New York, 2s well as its operations at Lisbon, New 
York, constituted one plant regardless of petitioner’s attempt 
at separation 67, 93, 99, 107 
Where petitioner made arrangements described in Findings of 
Fact 8 and 10 for the purpose of meeting the requirements of the 
order for payment of the market service claims so as to show 
that the milk involved was ‘‘. . . milk received from producers 
at a plant equipped only for the receiving and shipping of milk 
to the marketing area which was moved to a second plant out- 
side of the marketing area and there . . . manufactured’’, it 
is concluded that the history of the order and the evidence 
adduced in this proceeding indicate that the petitioner’s prem- 
ises at Walton, New York, constituted one plant regardless of 
petitioner’s attempt at separation 
Scope of Proceeding Under Section 8e (15) (A) of Act 
Petitioner’s claims in these proceedings, under section 8¢ (15) (A) 
of the act cannot be sustained without a showing that the 
refusal of the market administrator to make the claimed market 
service payments is “not in accordance with law’, and any 
complaints not measuring up to this standard fall within 
administrative consideration outside this proceeding__ 81, 93, 99, 107 
Validity of Market Administrator’s Action Rescinding Market Service 
Payments 
Claim of petitioner, a handler subject to Order No. 27 regulating 
the handling of milk in the New York metropolitan area, based 
on the alleged invalidity of the market administrator’s revers- 
ing his action and compelling petitioner in August 1943 to 
refund the market service payments made to it in July 1942, 
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OrpveEr No. 27 (New Yorx)—Continued Page 
Validity of Market Administrator’s Action Rescinding Market Service 
Payments—Continued 
for the months of May, June, July, 1940, under section 927.7 
(f) of the order, is denied on the grounds that description of the 
operations of petitioner at Clinton, New York, contained in 
the Findings of Fact establishes that, both under the ordinary 
meaning of the word “plant” and certainly by the intent of 
section 927.7 (f) petitioner had one and not two plants at 
Clinton and therefore, it was not entitled to market service 
payments, and there is no special sanctity or irrevocability 
attachable to the administrative action rescinded because it hap- 
pened to consist of the making of payments, and the recovery 
of the payments is not automatically barred by res judicata, 
estoppel by judgment, or any similar judicial doctrine 
Orpver No. 41 (Cuicaco) 
Classification of Milk 
Effect of Handler’s Failure to Furnish Statement of Use of 
Skimmed Milk 
Petitioner’s contention that it accounted fully for its milk 
when it accounted for its own use as cream during the 
months preceding July 1, 1940, and that it should not be 
held responsible for the purchasing handlers’ use of the 
skimmed milk in fluid whole milk is untenable since as 
seen from Finding of Fact 3, section 941.4 (a) of the order 
required the classification of all milk purchased or received 
by a handler from another handler, as well as milk received 
from producers, and section 941.4 (c) prescribed the classi- 
fication in Class I of milk dispos d of by a handle to 
another handler unless statement was furnished to the 
market administrator showing a lower classification, which 
statement was never furnished, and the term ‘milk’ 
covers skimmed milk in addition to fluid whole milk 
Since the order specifically provided in section 941.4 (c) 
effective July 1, 1940, that skimmed milk disposed of by 
a handler to another handler would be classified as Class I 
unless the selling and buying handlers furnished a state- 
ment, subject to verification by the market administrator, 
that the skimmed milk was used in some other classifica- 
tion, and no such statement was ever furnished by the 
petitioner, and it is not disputed that the skimmed milk 
sold by the petitioner to other handlers was disposed of 
by the buying handlers as Class I or fluid milk, during 
the period September 1, 1939, to February 28, 1942, the 
classification of this milk as Class I by the market admin- 
istrator was valid as prescribed by the order, and, there- 
fore, the relief requested by petitioner is denied and its 
petition is dismissed 
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OrveER No. 41 (Cuitcaco)—Continued Page 
Classification of Milk—Continued 
Skimmed Milk Disposed of as Fluid Whole Milk as Falling With- 
in Class I Classification 
Since the skimmed milk in question was disposed of in the 
form of fluid whole milk, handlers should pay producers on 
the basis of Class I classification and pricing as section 
941.4 (b) (2) of the order provides that Class II milk shall 
be “all milk, except skimmed milk . .. ” and this indi- 
cates that the term “milk’’, unless qualified, includes 
skimmed milk, and moreover, as pointed out in Finding 
of Fact 2, it has not been shown by petitioner that the 
skimmed milk involved was devoid of butterfat 
OrpvrER No. 42 (NEw Or.tEANsS, LouIsIANA) 
Classification of Milk 
Action by Market Administrator Upheld 
Where petitioner, a handler subject to Order No. 42 under 
the act regulating the handling of milk in the New Orleans, 
Louisiana, area, complained the action of the market ad- 
minister for the order in refusing to allow a Class II classi- 
fication, as claimed by petitioner, certain cream sold by it, 
and reclassifying said cream as Class I milk, as a result of 
which classification the market administrator under 
§ 942.4 (e) (9) of the order under the act charged the petition- 
er’s account with the difference between the Class II and 
Class I prices, the difference amounting to the sum of 
$2,280.84, it is held, that since petitioner failed to main- 
tain the burden of showing market administrator’s actions 
to be not in accordance with law and failed to file excep- 
tions to the examiner’s report, the relief requested by 
petitioner should be denied and the petition dismissed _ -- 
OrpeER No. 53 (LEMons) 
Dismissal 
Consent of parties 
Where petitioner, a handler of lemons, subject to Order No. 
53 regulating the handling of lemons grown in the State 
of Arizona, complainant in its petition filed on December 2, 
1947, that it has lemons to ship in excess of the prorate 
available to it and that its lemons must be marketed be- 
fore January 1, 1948, to be salable, and that, accordingly, 
the obligation upon petitioner imposed by the order is not 
in accordance with law and petitioner should be exempted 
therefrom for the period ending January 1, 1948, it is held 
that petitioner’s contention is untenable since the general 
purpose of the prorate or allotments under the order is to 
limit the total quantity of the lemons shipped; however, 
since petitioner filed a ‘‘Consent to Dismissal’’, the petition 
is hereby dismissed 
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PETITION TO AMEND COMPLAINT Page 
Request for, Granted 
In the light of all the circumstances disclosed in the proceeding, 
it is determined that the petitioners, handlers subject to Order 
No. 41 under the act regulating the handling of milk in the 
Chicago, Illinois, marketing area, be permitted to file a new 
or amended petition complaining of certain invalidities in con- 
nection with the issuance of the amendment to Order No. 41, 
and containing the affidavit or affidavits required by the rules 
of practice, such documents to be filed within 20 days after 
service of this order 
PLANT 
Meaning of Word 
Ordinary meaning of the word “plant” is that which an average 
person would consider as including all the operations going on 
in a group of associated buildings on the same premises____ 67, 81, 
93, 99, 107 
Premises constituting single plant 67, 81, 93, 99, 107 
PLANTS 
Separateness of 
The separation of fluid operations from manufacturing opera- 
tions required by health authorities was not considered, and is 
not a test of separateness of plants under Order No. 27 
93, 99, 107 
Pouice PowER 
Validity of Regulation Affecting Existing Contracts Betwen Private 
Parties 
A police power regulation of the Federal or a state government 
otherwise valid does not become invalid or inapplicable merely 
because it cuts across previously existing contracts between 
private parties 1158, 1166, 1168, 1170, 1173, 1175, 1177 
PRECEDENTS 


Effect of Overruling 
Where the courts overrule former precedents, the orthodox view 


is said by some to be the declaratory theory of Blackstone, 
criticized by a number of writers including Gray, namely, that 
law exists outside of judges and courts, is merely declared from 
time to time by the judges and that consequently whenever 
precedent is rejected and the true law discovered, the latter 
must be applied retrospectively since the overruled precedents 
were not law at all, but where the orthodox view would result 
in great hardship and injustice, the majority of courts refuse 
to follow this view to its logical conclusion 69, 89, 93, 99, 107 
Prick DIFFERENTIAL OPERATION 
Discretion of Secretary in determining month of 
Prior Decisions FoLLowED 
In re Grandview Dairy, Inc., 3 A. D. 335 (1944), affirmed in 61 F. 
Supp. 460 (1945), published in 5 A. D. 510 and 157 F. 2d 5 (1947), 
en 4G A. 2s. Oo once besecececsa i..-- 69, 81, 93, 98, 107 
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PRODUCERS Page 


Justiciable Interest of 
Market Service Payments 
Since the market service payments come out of producer 
prices and payments the producers have a justiciable 
interest in the interpretation and application of section 
927.7 (f) of Order No. 27 providing for such payments_--. 68, 
89, 93, 99, 107 
PROMULGATION HBARING 
Validity of Notice of 
Where a (15) (A) petition alleged that the Assistant Adminis- 
trator’s non-inclusion of petitioner’s amendment proposals in 
a@ promulgation hearing notice was unlawful but asserted no 
specific grounds of illegality and requested only a naked ruling 
that the action complained of was unlawful, it is held, that 
since the Assistant Administrator has at least some discretion in 
such matters and his exercise thereof was reviewed and upheld 
by the Secretary in the promulgation proceeding, and a (15) (A) 
proceeding is available only to review alleged legal deficiencies 
and no such deficiencies were alleged, the petition should be 
CO 3 oo can acnnewsinecewdoueno deri ceeameeae 1153 


PROMULGATION PROCEEDINGS 
Effect of Rulings for Guidance in 
The mere issuance of rulings for guidance in future promulgation 
proceedings is not the function or purpose of a (15) (A) pro- 
Failure to Rule Upon Procedural Objections 
The Secretary, in a promulgation proceeding, was not required 
as a matter of law to rule upon procedural objections to amend- 
ment proposals which he otherwise rejected on their merits._ 1153 


ProRaTE OR ALLOTMENTS 
PONOOND G8. occ st ae ea eens eseck Geese eee 115 
Res JuDICcATA 
Application of Doctrine of 
Under the traditional rules of res judicata a decision is binding 
only upon parties to the decision and those in privity with 


WN ian oo rk a wa euganot alam ie 68, 89, 93, 99, 1107 
Russ OF PRACTICE 
Failure of letter viewed as application for interim relief tocomply with. 440 
Secretary OF AGRICULTURE 
Not bound by historical conceptions of short production period - - --- 119 
Discretion of, in determining month of price differential operation.__. 119 
Power of, to include provision in order placing December in short pro- 
GIGUION: BOTIOG se « aio nk ewe anen caaucaanantgn acuewenadnacede 119 
Power of, to remake customs of handlers. ___-...--_--------------- 119 


SecTIon 8c (15) (A) or Acr 
Scope of proceeding under. .........5.ccccccescseesae 
















1304. CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECS. 7 A.D. 


VOLUME 7—1948 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


Ssort Propuction PEeRiIop Page 
Power of Secretary to Include Provision in Order Placing December in_ 
Petitioners’ contention that the inclusion of the provision in the 
order placing December in the short production period will 
adversely affect the provisions heretofore embodied in the order 
seeking to level out production throughout the year is unten- 
able even if petitioners’ predictions should come through as the 
relative importance of the two provisions in reaching the ob- 
jectives prescribed by the act and sought by the order is a 
matter left to the determination of the Secretary where the 
record contains evidence supporting his action 
Secretary Not Bound By Historical Conceptions of 
Petitioners’ contention that, historically, December has not been 
considered a short production month in establishing a method 
of fixing prices, cannot be considered as the Secretary is not 
bound by the historical conception of what constitutes the 
short production period as Congress conferred wide powers on 
the Secretary enabling him to remake customs of handlers for 
the purpose of effectuating the declared policy of the Market- 
ing Agreement Act 
STaTUTES 
Construction and Interpretation 
Intent of Congress 

“Tn the interpretation of statutes, the function of the courts 
is easily stated. It is to construe the language so as to 
give effect to the intent of Congress. There is no in- 
variable rule for the discovery of that intention. To take 
a few words from their context and with them thus isolated 
to attempt to determine their meaning, certainly would 
not contribute greatly to the discovery of the purpose of 
the draftsmen of a statute, particularly in a law drawn 
to meet the many needs of a major occupation. 

“There is, of course, no more persuasive evidence of the 
purpose of a statute than the words by which the legisla- 
ture undertook to give expression to its wishes. Often 
these words are sufficient in and of themselves to determine 
the purpose of the legislation. In such cases we have fol- 
lowed their plain meaning. When that meaning has lead 
to absurd or futile results, however, this court has looked 
beyond the words to the purpose of the act. Frequently, 
however, even when the plain meaning did not produce 
absurd results but merely an unreasonable one ‘plainly at 
variance with the policy of the legislation as a whole’ this 
Court has followed the purpose, rather than the literal 
words. When aid to construction of the meaning of 
words, as used in the statute, is available, there is cer- 
tainly no ‘rule of law’ which forbids its use, however clear 
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Srarutes—Continued Page 
Construction and Interpretation—Continued 
Intent of Congress—Continued 
the words may appear on ‘superficial examination.’ 
* * * Emphasis should be laid, too, upon the 
necessity for appraisal of the purposes as a whole of Con- 
gress in analyzing the meaning of clauses or sections of 
general acts. A few words of general connotation appear- 
ing in the text of statutes should not be given a wide mean- 
ing, contrary to a settled policy, excepting as a different 
purpose is plainly shown.” United States v. American 












S Trucking Association, 310 U. S. 534, 542 (1940)... 512 
Promulgation Hearing Record as Aid in Ascertaining Intent of 
Statute 





Petitioner’s objection to the consideration of the promul- 
gation history of the special butter provisions because no 
ambiguity in the language has been shown to exist, based 
on the questionable doctrine of the erection of a preliminary 
hurdle of ambiguity before consulting extrinsic sources 
to ascertain legislative intent, is met by what was said 
in this opinion, and since the act requires amendments to 
orders to be based upon evidence in amendment hearings, 
the hearing record upon which an amendment is founded is 
unquestionably a likely and valuable guide to the intent 
Of Wie Comme... ce. ose eco tac aku a ceeceteseeas 511 

Reference to Context or Intent Behind Words 

It is not the practice of the courts to interpret or apply words 
in a statute or regulation without reference to the context 
or the intent behind the words used_--- --- -- 68, 89, 93, 99, 107 

Selection of Rule of Construction in Determination of Market 
Service Payments 

If any rule of construction is to be selected to determine the 
eligibility for market service payments, the rule of strict 
construction should be followed_-_-_--_-_----- 68, 89, 93, 99, 107 

Supreme Court Decision 
Application of construction and interpretation by, relating to intent 
1 Roc oss a hen neo ac besa cceeel aaa 





















ANTI-HOG-CHOLERA SERUM AND HOG-CHOLERA VIRUS 









APPLICATION FOR INTERIM RELIEF 
RO OE os. Cees tcc eit edwscuwteanei. 444, 445, 446, 447, 448, 449, 450 
BAI Orpver 361 
Dismissal of petition as improper party questioning certain provisions 
of rules and regulations issued under, pursuant to act_.....------ 864 


DAMAGES 
Effect of failure to allege irreparable damage. 444, 445, 446, 447, 448, 449, 450 
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DIsMISsAL Page 
Petitioner as Improper Party 
Where petitioners, Iowa Farm Bureau Federation and Iowa Farm 
Serum Company, the latter being an affiliate organized for the 
purpose of handling serum and virus, filed a petition complain- 
ing of certain provisions of the rules and regulations issued 
under BAI Order 361 pursuant to act, and an application of the 
Acting Chief, Bureau of Animal Industry, was filed to dismiss 
the Federation as a petitioner on the basis that the Federation 
was not a handler, it is determined that since petitioners did not 
contest the application to dismiss the Federation as a party 
petitioner, it is the Serum Company rather than the Federation 
that might constitute an eligible petitioner and, accordingly, 
the application to dismiss is granted as to the Federation--_-. - 
INTERIM RELIEF 
Denial of Application for 
Where petitioner, in a proceeding under 7 U. S. C. § 851 et seg. 
regulating the handling of anti-hog-cholera serum and hog- 
cholera virus, alleged in his petition certain invalidities in the 
rules and regulations adopted under the act by the Control 
Agency for the administration of B. A. I. and approved by the 
Acting Secretary of Agriculture, and requested that the pro- 
tested provisions be suspended pending the outcome of the 
proceeding, held, that since the petition does not set out or 
allege any irreparable injury and the rules of practice require 
any request for a stay to be made by application separate from 
the petition stating facts upon which the application for interim 
relief is based, the request for suspension of the protested rules 
and regulations pending hearing and decision upon the petition 
should be denied 444, 445, 446, 447, 448, 449, 450 
RvuLEs AND REGULATIONS 
Denial of request for suspension of 444, 445, 446, 447, 448, 449, 450 


Stay or RuLes aND REGULATIONS 
Practice relating to request for 444, 445, 446, 447, 448, 449, 450 


COMMODITY EXCHANGE ACT 


AGRIcuLTURE Decisions FoLLOWED 
In re Jean Goldwurm et al., 7 A. D. 265 
Booxs anp ReEcorps 
Purpose of Regulatory Requirements Relating to 
The keeping of correct records is prescribed by the Commodity 
Exchange Authority so that by inspection of such records it 
may be ascertained whether or not the act was violated, and 
not merely for the purpose of enabling specific records to be 
produced upon specific demand by the administrators of the 
act when they are engaged in an investigation of particular acts 
because of information obtained from other sources 
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Books anD Recorps—Continued 
What Constitutes Written Record 

The written record showing the true parties to a futures contract, 

required to be kept by a futures commission merchant under 

section 4 of the Commodity Exchange Act and section 1.37 of 

the regulations thereunder, is the record which the futures 

commission merchant represents as such_-_-----.------------ 

Written Records Showing Failure to Comply With Regulatory Re- 

quirements 

Where a basic record such as a contract or financial ledger kept 

by a futures commission merchant shows a customer’s account 

in a natural name other than that of the true owner of the 

account with no indication of that fact on the ledger, and such 

futures commission merchant presents the ledger to a repre- 

sentative of the Commodity Exchange Authority for examina- 

tion without advising the representative of that fact, such 

presentation is a representation that the account is owned by 

the person whose name appears on the ledger, and the mere 

existence, in a card file maintained by the futures commission 

merchant but not called to the representative’s attention, of 

certain index cards which list the true owner of the account, 

does not constitute compliance with section 4 of the Com- 

modity Exchange Act and section 1.37 of the regulations there- 

under, requiring each futures commission merchant to maintain 

a written record showing the true name of each person for whom 

a futures contract is exoouted. .......< csccacsccconccnsnasee 

CusTOMERS 
Violation of Wash Sale Provision 

A customer who orders the purchase and sale of identical quanti- 

ties of the same future of the same commodity in the same 

market at not more than 3 points loss, for the purpose of estab- 

lishing transactions to be used for reporting income taxes, and 

who accepts confirmation of the execution of such orders, has 

entered into wash sales and fictitious sales in violation of section 

4c of the Commodity Exchange Act---..--.---------------- 





































DEFAULT 

Admission of facts alleged in complaint by-.-.-------------------- 

Weiven of eating 6. 6 oni ccc ercgegscctwa le wedesedenaebewes 
Dvr Process or Law 

Statutory standards relating to wash sale provision not violative of-- 
EvIDENCE 

Failure of Futures Commission Merchant to Keep Correct Written 

Records 
Improper Preparation of Index Cards 
Evidence reviewed and held to show that certain index cards 

purporting to disclose the true name of the owner of an 
account were not made out and kept on file contempora- 
neously with the opening of the account, as claimed by 
respondents, but were prepared and placed in the file at 
Stine WERE CNBR. on co ids caccctenscuudsda wins dceeenwee 
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Evipence—Continued 
Failure to Keep Correct Written Records by Futures Commission 
Merchant Failing to Disclose Owner of Account 
Evidence reviewed and held to show that certain index cards 
maintained by respondent in a card file and purporting to show 
the name of the owner of an account, were conflicting and did 
not in fact constitute a record of the true name of the person 
for whom the account was carried, as required by section 4 of 
the Commodity Exchange Act and section 1.37 of the regula- 
tions thereunder 
Frctitious TRADES 
Futures Contracts Mutually Offsetting 
Transactions in cotton futures contracts which’are intended to be 
and which are mutually offsetting, entered into for the purpose 
of establishing purchases and sales to be matched against other 
sales and purchases for income tax purposes, are fictitious from 
the standpoint of reality and substance because each purchase 
cancels or washes out each sale, or vice versa, and their execu- 
tion upon the floor of the New York Cotton Exchange does not 
give them vitality and validity under the prohibition contained 
in section 4c of the Commodity Exchange Act 
Fictitious SALEs 
Change in ownership 
Offsetting and reciprocal transactions 
Fioor BROKERS 
Offset 
Simultaneous Execution 
Where buying and selling orders for cotton futures contracts 
are offset by a floor broker under section 1.39 of the rules 
and regulations under the Commodity Exchange Act, 
simultaneous execution of such orders takes place 
Violation of Wash Sale Provision 
A floor broker who receives orders from a futures commission 
merchant to buy and sell the same future of the same com- 
modity at not more than 3 points loss, with instructions not 
to offset such orders, is in a position to know that such orders are 
for the same account and their execution by the floor broker 
by means of simultaneous and mutually contingent bids and 
offers is a violation of section 4c of the Commodity Exchange 


Futures Commission MERCHANTS 
Violation of Wash Sale Provision 
A futures commission merchant who receives orders from a cus- 
tomer to buy and sell identical quantities of the same future 
of the same commodity in the same market at not more than 
3 points loss, who transmits such orders to a floor broker for 
execution and accepts and confirms the executed transactions, 
has confirmed the execution of wash sales and fictitious sales 
in violation of section 4c of the Commodity Exchange Act---- 


267 
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Futures TRADING 
Customer’s Equally Balanced Positions ‘Out of the Market” 

Where a customer of a futures commission merchant has equally 
balanced positions, long and short, in the same future of the 
same commodity on the same market, such a customer is “out 
of the market”? with respect to that future 


PURCHASE AND SALE 
Opposite Brokers 
Evidence 
The fact that a purchase and a sale of identical quantities of 
cotton futures contracts by a floor broker are both reported 
on the same time slip of the New York Cotton Exchange 
as having taken place at 12:13 p. m., and the fact that the 
opposite side of each such transaction is taken by the 
same opposite broker, are weighty evidence to show that 
such purchase and such sale were executed simultaneously 
and by means of a mutually contingent bid and offer-__-_- 


REGISTRATION 
Suspension of 
Evidence reviewed and held to show that violations of section 4 of 

the Commodity Exchange Act and section 1.37 of the regula- 
tions thereunder were wilful and justified suspension of regis- 
tration as a futures commission merchant and floor broker and 
denial of trading privileges for a period of 10 days 

Suspension of, and Denial of Trading Privileges 

Where the respondents caused the execution of purchases of cotton 

futures contracts for the account of one of the respondents 
against offsetting and reciprocal sales of identical quantities of 
the same future for the account of such respondent, it is held 
that the respondents caused the execution of wash sales and 
fictitious sales in violation of section 4c of the Commodity 
Exchange Act (7 U. S. C., § 6c), and it is ordered that the 
registration of respondent Thomas Jordan & Company as a 
futures commission merchant be suspended for a period of 10 
days and that the trading privileges be denied to respondents 
Thomas Jordan & Company, Thomas Jordan, and Edmund H. 
Crane for the same period, such suspension and denials to be 
held in abeyance for a period of two years, conditioned upon the 
respondents’ observance during that time of the Commodity 
Exchange Act and the rules and regulations 

Suspension of, for violation of wash sale provision of section 4c of act_- 

Violation of act by acting as futures commission merchant without - - 


SANCTIONS 
Effective administration of act when not requiring imposition of_.-- 


Section 4c or Act 
Construction and interpretation of 
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Stay or ORDER 
Suspension of Effective Date of Prior Order 
Respondents’ request that effective date of order of suspension of 
registration and denial of trading privileges entered on March 
5, 1948, be stayed pending review of the order pursuant to a 
petition for review by the United States Circuit Court of 
Appeals for the Second Circuit, granted, and the order is 
suspended pending the outcome of such review 
SUSPENSION OF REGISTRATION 
Failure to keep correct written records in compliance with regulatory 
requirements 
SUSPENSION OF REGISTRATION AND DENIAL OF TRADING PRIVILEGES 
Violation of Wash Sale Provision of Section 4c of Commodity 
Exchange Act 
Customers, futures commission merchants, and floor brokers each 
found to have violated section 4c of the Commodity Exchange 
Act by virtue of his own acts and not as the result of the actions 
of any other respondent, and it is therefore ordered that the 
registration of respondents Ira Haupt and Company and Irving 
Weis and Company as futures commission merchants and the 
registration of Irving Weis as a floor broker be suspended for 
10 days, and that all contract markets deny trading privileges 
thereon to Jean Goldwurm and Jula Goldwurm for 10 days, 
such suspension and denial of trading privileges to be held in 
abeyance for a period of two years from the date of this order 
pending future compliance with the act 
TRADING PRIVILEGES 
Denial of 
Where complaint stated that respondent, a dealer in cotton, vio- 
lated the act by accepting orders for the purchase of cotton 
futures contracts and by receiving funds to margin such trans- 
actions, without registration as a futures commission merchant, 
and by making false representations concerning his status as a 
registered futures commission merchant and concerning the ex- 
ecution of futures transactions on a contract market, Held: 
that respondent’s failure to file an answer constitutes an ad- 
mission of the allegations in the complaint and a waiver of 
hearing; and that the violations of the act by the respondent 
were sufficiently serious to warrant the denial of his trading 
privileges for a period of 60 days 528 
Where respondent, by failing to answer the complaint, admitted 
that, while acting as a futures commission merchant, he took 
the opposite side of orders without the prior consent of a cus- 
tomer, converted customers’ funds to his own use, falsely re- 
ported to customers that their orders had been executed, and 
used customers’ funds to margin and secure his own trades, it 
is held: (1) such acts constitute wilful violations of §§ 4b (C), 
4b (D), 4d (2), and 4h (2) of the act; (2) these violations war- 
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Trapin@ Priviteges—Continued 
Denial of—Continued 
rant a revocation or suspension of respondent’s registration as 
a futures commission merchant, as well as a denial of trading 
privileges; (3) since respondent’s registration as a futures com- 
mission merchant expired on December 31, 1947, the sanction 
of revocation or suspension of his registration is unnecessary; 
and (4) under the circumstances, the respondent should be 
denied all trading privileges on all markets until further order 
of the Secretary of Agriculture or his lawful delegatee__-_-___-_ 
Denial of, for failure to keep correct written records in compliance 
with regulatory requirement. <6. 65 cone sn scsi decse de ccesces 
Denial of, for violation of wash sale provision of section 4c of act.._-- 
Deniahof. Wale iit: GUOCGROG 6 6c neck enone okkssaacdadinceeunus 
VIOLATION OF AcT 
Acting as futures commission merchant without registration_....---- 
Conmasting Guslemnent Tinie ioc si ie icin dc dnecwanememadanaase 
Palsely reporting 40 CUstnetes 6 6cin as an cdidcan st ccceinendacwsun 
Partnership Responsibility 
Where individual respondent found to have violated the act is a 
partner in the respondent partnership which received and 
accepted brokerage commissions paid for execution of the 
transactions, respondent partnership is equally responsible for 
CGE WII oc chao ace cenennsameaneans a 
"Taking Gppedihe GES OF GATE... « « i0nnccnanasacxqesniedsadaanass 
Using customers’ funds to margin and secure one’s own trades------ 
Wasu SALES 
Customers’ Position in Futures Market 
The character of transactions in cotton futures contracts as 
“wash” or “fictitious” is not affected by the fact that the 
customer for whose benefit they are executed has a position 
in the cotton futures market at the time of execution__------ 
Effect of Absence of Regulation by Commodity Exchange Authority 
The absence of any regulation by the Commodity Exchange 
Authority prescribing the carrying of equally balanced positions 
as open accounts on a broker’s books does not justify the 
execution of wash or fictitious transactions for the purpose of 
the application of such transactions against such equally 
eleehe DOMAINE. 55. ddim ccna nde wadunnchteamenaaneaunia 
Essential Elements 
A ‘wash sale’ is a form of fictitious transaction, the essential 
and identifying characteristic of which is the intent not to 
make a bona fide acquisition or disposition of stocks or com- 
modities. The term is not expressly reserved for market 
manipulation, price manipulation, or fraud, and these elements 
are not essential to constitute a transaction a wash sale within 
the meaning of section 4c of the Commodity Exchange Act_-_- 
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Wash SaLtes—Continued 
Fictitious Sales 
Ameliorating Circumstances 
Effective administration of the Commodity Exchange Act 
does not require the imposition of any sanction against one 
of the respondents in whose favor ameliorating circum- 
stances are found to have existed 381 
Change in Ownership 
Where a purchase is made for the account or benefit of a par- 
ticular person and the corresponding sale side of the trans- 
action is also for the account or benefit of that person, no 
change in ownership has taken place since such person has 
bought from and sold to himself, and such transactions are 
wash sales and fictitious sales in violation of section 4c 
of the Commodity Exchange Act (7 U.S. C., § 6c) 
Intent of Congress 
The broad language in section 4c of the Commodity Exchange 
Act, making it unlawful to enter into any transaction which 
‘Gs, of the character of, or is commonly known to the trade 
as, a ‘wash sale,’ ‘cross trade,’ or ‘accommodation trade,’ or is 
a fictitious sale; . . .’ evinces an intention on the part of 
Congress to outlaw insofar as possible all schemes of trading 
that are artificial and are not the result of arm’s length trading 
on the basis of supply and demand factors and trading opinion 
of these factors 
Simultaneous Execution 


Evidence of 
It is not of the essence of a wash or fictitious trade that the 


purchase and sale be executed simultaneously, simultaneous 
execution being a matter of evidence which tends to show 
the fictitious nature of the transaction 

Statutory Standards 


Due Process of Law 
The prohibitions against wash sales and fictitious sales in 


section 4c of the Commodity Exchange Act are not so 
deficient in standards or intelligibility as to constitute a 
violation of due process of law 


PACKERS AND STOCKYARDS ACT, 1921 
(Administrative Procedure Act) 


ADMINISTRATIVE PROCEDURE ACT 
Application of section 4 (c) of, relating to effective date of order. 128, 132, 866 


Section 4 (c) of, relating to effective date of order, applied 
“Bubs” 

Request for modification of term “bulls” used in tariff 
EFFECTIVE DATE OF ORDER 

Application of section 4 (ce) of Administrative Procedure Act 


Application of section 4 (c) of Administrative Procedure Act relating 
128, 132 
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ErrectTivE Date or OrpER—Continued Page 






Compliance with section 4 (ce) of Administrative Procedure Act__-__- 3 
Section 4 (c) of Administrative Procedure Act applied_...-._-_-_- 195, 197 
Party 





Request for Substitution of Name of, Granted 
An individual, formerly respondent herein, became a corporation 
and upon its request, order allows corporation to be substituted 
Si MONG 8 5 oS a ep eas een eg ncaa 195 
RATES AND CHARGES 
Authority to Add New Category of Bulls 
Upon request of respondent and recommendation of Production 
and Marketing Administration, the addition of a new category 
for bulls and a separate yardage charge therefor in respondent’s 
tariff is authorized and temporary rates of respondent as thus 
modified are continued in effect for a period of 1 year and order 
made effective in less than 30 days in accordance with section 
4 (e) of the Administvative Act. ...........2.<.2....+...... 108 
Continuation of 
Upon request of respondent and recommendation of Production 
and Marketing Administration, the temporary rates of respond- 
ent are continued in effect for a period of 1 year and, for cause 
shown, order is made effective in less than 30 days in accordance 
with section 4 (c) of the Administrative Procedure Act _____- 104 
Increase in 
Respondent’s request for an increase in certain of its rates and 
charges granted for a period of 1 year with the requirement that 
respondents continue to file reports as provided for in the 
stipulation filed July 26, 1943, as modified, and, on the basis 
of the facts in this proceeding, the order made effective in less 
than 30 days in accordance with section 4 (c) of the Admin- 
isizetine Proeniinne Bee. 2 5 ico 32 5 sees oe un Se eweeuse 129 
Respondent’s request for an increase in certain of its rates and 
charges granted on a temporary basis subject to certain condi- 
tions set forth in a previous order with reference to the filing of 
quarterly reports and reduction of rates upon the basis of in- 
formation contained in such reports, and, for good cause shown 
in this proceeding, the order herein is made effective in less than 
30 days in accordance with section 4 (c) of the Administrative 
Preece@ure Atte. Sc. ceccceassede Loteo deeeeetenteeawes 864 
Modification of 
Respondent’s request for the establishment of a new category for 
bulls which weigh 800 lbs. and for the purpose of assessing 
yardage charges and to add a new section to its tariff providing 
for a new charge for the use of covered pens because of increased 
expenses of operation of its business, granted, and, since good 
cause exists, in accordance with section 4 (c) of Administrative 


821130—49——-12 
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Rates anpD CoarcEes—Continued 
Modification of—Continued 
Procedure Act for making this order effective in less than 30 


days after service upon the respondent, this order shall become 
effective 10 days after such service 

Request for Modification of Term “Bulls” Granted 

Respondents’ request for a modification of the term ‘“‘bulls’’ in its 
tariff granted, and, upon basis of facts in this proceeding, the 
order made effective in less than 30 days in accordance with 
section 4 (c) of the Administrative Procedure Act 
Section 4(c) oF ADMINISTRATIVE PROCEDURE ACT 
Compliance with, in making rate order effective in less than 30 days 
after service upon respondent 
Application of, as to effective date of order 


PACKERS AND STOCKYARDS ACT, 1921 


AccEPTANCE oF Commopity AFTER INSPECTION 
Effect of 
Where a party inspects or has had an opportunity to conduct a 
ful] and complete examination of the commodity being pur- 
chased, and thereafter accepts such commodity, such party is, 
in the absence of fraud or express warranty, without recourse 
against the seller, and this rule of law is applicable to the facts 
found in this proceeding 
Booxs AND REcoRDS 
Direction to Keep Proper Accounts, Records, and Memorandum 
Respondents, registered as a market agency and as a dealer are 
directed to keep such accounts, records, and memoranda as will 
fully and correctly disclose al] transactions involved in his 
business, including a current record of sales and purchase: of 
livestock handled for the accounts of others, and a daily recon- 
ciliation of the cash account 
BranpD INSPECTIONS 
Validity of rules and regulations relating to 
BRIEFS 
Effect of failure to file 
CEASE AND DEsIST 
Failure to Pay for Livestock 
Unfair and Deceptive Practice and Device . 

Where respondents, while operating as packers subject to 
the provisions of the act, purchased in interstate com- 
merce large quantities of livestock and failed to make 
payments for same, it is held that the refusal to pay 
constitutes engaging in an unfair and deceptive practice 
and device, in violation of the act, and that the respond- 
ents, individually or collectively, and their agents, or 
employees, shall cease and desist from the unfair practice 
of purchasing livestock in commerce and failing to pay 
therefor 
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CEASE AND Desist—Continued 
Making false entries and false statements of fact in respondent’s annual 


TOMONNE a 55 tn aii as a mn em Raa eee oa ear aa in 


649, 654, 658, 663, 668, 673, 676, 680, 685, 691, 696, 702, 707, 712, 
717, 726, 730, 734, 739, 743, 749, 754, 758, 763, 770, 775, 781, 786, 


792. 
Making false entries and false statements of fact in Respondent’s 


Annual Reports 


Where, in a disciplinary proceeding, respondent, a registered dealer 
under the act, engaged in the business of buying and selling live- 
stock at the Union Stock Yards, Chicago, Illinois, posted as a 
stockyard, was charged in the complaint with violating the act 
by making false entries and false statements of fact, in his an- 
nual reports, resulting from misstatements of items of expense or 
profit incident to his business, and by failing to keep proper 
records, it is held, that, looking at the case as a whole, a sus- 
pension of respondent’s registration is not required, but he is 
ordered to cease and desist from making annual reports which 
do not correctly disclose the information required to be set out 
in registrant’s annual reports, and since his records do not meet 
the requirements of the act he is ordered to keep accurate and 
complete records as fully and correctly disclose all transactions 
involved.in:. bis. businest. .. ... ons 5 ococnancn 625, 629, 63 


Unfair Practice 


On the basis of the evidence disclosed in this disciplinary proceed- 
ing in which respondents registered as a market agency and as 
a dealer are ordered to cease and desist from willfully filing 
false reports and engaging in certain unfair, unjustly discrimina- 
tory, and deceptive practices and devices__-..--..--.----.-- 


Unlawful, Unfair and Deceptive Practices 


In accordance with provisions of stipulation in which respondent 
admitted that materia] allegations of fact in the Order of In- 
quiry and Notice of Hearing and consented to the issuance, 
without hearing, of an order requiring him to cease and desist 
from continuing the unlawful, unfair and deceptive practices 
complained of in said Order of Inquiry and Notice of Hearing, 
and upon recommenda. ioa of the complainant, the respondent is 
ordered to cease and desist from the practice of failing to notify 
promptly the agency designated to handle livestock overages 
and shortages when he shall receive delivery of hogs “‘over’’_-- 


Violation of Act 


After respondent, a corporate market agency, admitted the factual 
allegations of complaint but denied that the facts constituted 
violations or that it wilfully and intentionally violated the act 
and alleged that a majority stockholders of respondent, no 
longer connected with it, was responsible for the acts com- 
plained of, respondent is ordered to cease and desist from (1) 
engaging in or using any unfair, unjustly discriminatory, and 
deceptive practices or devices in connection with livestock 
received for sale on a commission basis, (2) failing to render 
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CrasE AND Desist—Continued 
Violation of Act—Continued 

just and reasonable stockyard services in connection with live- 
stock received for sale on a commission basis, (3) trading in any 
manner in livestock received for sale on a commission basis, (4) 
failing to account fully and correctly in connection with all 
livestock handled on a commission basis, (5) making or causing 
to be made false entries in its accounts, records, or memoranda, 
(6) failing to keep such accounts, records, and memoranda as 
will fully and correctly disclose all transactions involved in its 
business, and respondent is further ordered to keep such 
accounts, records, and memoranda as will fully and correctly 
disclose all transactions involved in its business, including the 
rendition of accountings to its patrons, which will show the true 
name of the purchasers of consigned livestock 

Respondent, a dealer and market agency, after admitting the 
material allegations of fact alleged in the complaint and con- 
senting to the issuance of a cease and desist order without a hear- 
ing, is directed to cease and desist from making or causing to be 
made false statements of fact in annual reports filed by him, from 
charging for clearing services unless such charge is provided for 
and set out in its tariff filed with the Secretary of Agriculture, 
and from using unfair, unjustly discriminatory, and deceptive 
practices and devices by failing to provide for those who were 
selling livestock to respondent’s clearee the financial protection 
which the regulations require in connection with the furnishing 
of such clearing service 

Respondent, a partnership, registered as a market agency to buy 
and sell livestock on commission, and as a dealer to buy and 
sell livestock for its own account, is ordered to cease and desist 
from: (1) permitting its officers or employees to deal in live- 
stock consigned to it for sale on a commission or agency basis; 
(2) purchasing consigned livestock without showing names on 
the accounts of sale; (3) failing to furnish a true, full, and correct 
written account of sale of all livestock, and (4) respondent is 
directed to keep such accounts, records and memoranda as will 
fully and correctly disclose all transactions involved in its 
UN nn ae a aa I a i ral pr 

Respondents, J. C. B., doing business as F. N. L. C. Co., and 
J. C. B. and H. M., partners, doing business as F. N. L. C. Co., 
individually and as partners, are ordered, in this disciplinary 
proceeding under the act, to cease and desist from the follow- 
ing violations of the act: (1) failing to establish and enforce 
just, reasonable and nondiscriminatory regulations and prac- 
tices in respect to the furnishing of stockyard services; (2) en- 
gaging in or using any unfair, unjustly discriminatory practice 
or device in connection with their specified activities in buying 
or selling on a commission basis or otherwise, of livestock; 
(3) failing to keep such accounts, records and memoranda as 
will fully and correctly disclose all transactions involved in their 
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business; (4) failing to furnish to the owners a true written 
account of the sale of all livestock consigned to them for sale on 
a commission basis; (5) selling livestock to any person in whose 
business they have a pecuniary interest without showing such 
fact on accounts of sale rendered to consignors of livestock; 
(6) failing to offer all livestock consigned to them for sale on a 
commission basis on the open market; failing to pay prices 
higher than the highest available bids received on livestock 
taken by them into their own account; and failing to remit to 
consignors any additional price received when livestock is 
resold on the same day at prices higher than those remitted to 
the owners; (7) selling to officers, agents or employees of the 
firm any livestock consigned to respondents for sale; and (8) 
using any of the unfair, unjustly discriminatory and deceptive 
practices as set out herein. And because of such violations by 
respondents their registrations as a market agency and dealer 
are suspended for a period of four months beginning on the 
effective date of this order 
CoMPLAINT FOR REPARATION 
Dismissal of, for Failure to Comply with Contract 
Since the complainant has the burden of proof to show his com- 
pliance with the provision of the contract relating to type and 
kind of poultry sold by complainant to respondent, which he 
failed to do, it is determined that the complaint for reparation 
should be dismissed, and, inasmuch as there was no substan- 
tial compliance with the contract by complainant, a determi- 
nation as to the applicability of the Statute of Frauds is unnec- 
essary in the disposition of this case 
Dismissal of, for failure to establish lack of reasonable stockyard 
services, unjust, unreasonable or discriminatory practice and that 
damages resulted from violation of act 
Consent ORDER 
Cease and desist from continuing unlawful, unfair and deceptive 
practices 
Cease and desist from violation of act 
Filing of Supplement No. 5 to Tariff No. 9, granted 
ConstITUTIONAL Law 
Constitutionality of Statute 
Decision on, not appropriate in administrative proceeding 
Dism1ssaL 
Cause of Action Pending in Other Competent Jurisdiction 
Where, in a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended, complainant seeks reparation for 
the value of certain live poultry, less proper charges, such 
poultry having been delivered to respondent on a consignment 
basis, it was shown that the cause of action in the reparation 
proceeding is the same as that which is the subject of an Action 
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at Law in the New Jersey Supreme Court, Camden County, 
it is held that with respect to damages caused by violations of 
the provisions of the Packers and Stockyards Act, § 308 (b) of 
the act gives concurrent jurisdiction over claims arising under 
the act to the Secretary of Agriculture, to the United States 
District Courts, and to other agencies whose jurisdiction is es- 
tablished by lawful authority and, since the remedies thus made 
available are not cumulative but are concurrent remedies from 
which a complainant may elect his mode of procedure, the 
proceeding herein should be dismissed as the complainant has 
elected to pursue his remedy in the New Jersey Supreme Court-_- 
Claims based on shrinkage and handling charges 
Complaint for Reparation 
Failure To Prove Irregularity in Weighing and Handling of Hogs 
Complaint for reparation alleging that the handling and the 
sale of complainant’s hogs consigned to respondent com- 
mission company were irregular, dismissed, on the ground 
that the complainant’s evidence failed to establish that 
there was any inaccuracy in the scale on which the hogs 
were weighed, that the hogs were mixed with other hogs at 
the stockyards, or that there was any irregularity in the 
weighing or handling of the hogs, and that complainant’s 
weights as estimated by witnesses cannot be accepted as 
overriding the scale weights 
Failure To Establish Unjust, Unreasonable, or Discriminatory Practice 
Where complainant in reparation proceeding claims damages 
representing the difference between the sum he would have re- 
ceived in payment for two animals sold for his account by 
respondent market agency if they had been sold as steers and 
the amount actually received from the sale of the animals as 
bulls, and it appears that, while respondent’s agents may have 
been mistaken as to the state of the animals in question and that 
they may in fact have been steers, respondent’s agents have 
made such efforts to determine the state of the animals as 
reasonable men might be expected to make in the circumstances, 
the conclusion is reached that complainant’s damage was not 
the result of a violation of the respondent market agency’s duty 
to observe just, reasonable, and non-discriminatory practices in 
connection with the furnishing of stockyard services, and, ac- 
cordingly, complainant is not entitled to an award of damages, 
and his complaint for reparation should be dismissed 
Failure To Sustain Allegations in Complaint of False Entries and False 
Statements of Fact Made in Respondent’s Annual Reports 
Where, in a disciplinary proceeding, respondent, a registered 
dealer under the act, engaged in the business of buying and 
selling livestock at the Union Stock Yards, Chicago, Illinois, 
posted as a stockyard, was charged in the complaint with vio- 
lating the act by making false entries and false statements of 
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fact in his annual report and by failing to keep proper records, 
it is held, that, in view of the findings and conclusions reached 
herein, no suspension of his registration appears to be war- 
ranted, and the allegations in the complaint that the respondent 
made false entries and false statements of fact, in his annual 
reports, resulting from misstatements of items of expense or 
profit incident to his business, should be dismissed, but re- 
spondent is ordered to keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved 
in his business, including as to each item of expense, the date, 
amount, purpose, and to whom paid 612, 617, 621 
Petition for Reconsideration 
Since respondents’ petition for reconsideration is not persuasive 
that there should be any additional argument in the proceed- 
ing or that any change should be made in the prior decision 
and order of October 21, 1948, it is held, that the petition 
should be dismissed, the stay order of October 29, 1948, va- 
cated, and the prior order shall become effective 30 days after 
the date hereof 
Petition Requesting Revocation of Authorization To Make, and Charge 
Fees for Making, Brand Inspection 
Where complainants filed a petition with the Secretary of Agri- 
culture asking him to suspend and, after hearing, revoke the 
order authorizing the respondent to make, and charge fees for 
making, brand inspections of livestock originating in or shipped 
from the State of Texas, and set out several grounds for chal- 
lenging the validity of the authorization, and the constitu- 
tionality of the statute under which it was issued, it is held 
that: (1) this is not an appropriate proceeding in which to decide 
the issue of the constitutionality of the act as raised in the 
complaint; (2) the brand inspection authority conferred on 
the respondent and all related rules and regulations are valid; 
(3) complainants have failed to show any necessity, in the public 
interest, for the revocation of respondent’s authorization to 
make, and charge fees for making, brand inspections; and (4) 
the complaint in this proceeding should be dismissed__--_.--_-- 
Reparation Complaint 
Reparation complaint dismissed without a decision on its merits 
because of failure of complainant to prosecute his claim by 
failing to file brief after presiding officer ruled that there were 
no issues of fact and requested parties to file brief on legal 


Request of Complainant 
Since the Department received a letter from complainant dated 
April 19, 1948, stating that he desired that the complaint be 
dismissed, the complaint herein is, accordingly, dismissed-... 391 
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Complaint against respondent for alleged discrimination in the 
allocation and distribution of cattle pen space at the St. Louis 
National Stockyards, dismissed, upon notification by the 
parties that the matter in controversy has been settled to the 
satisfaction of all parties concerned 459 

Where complainant by affidavit notified the Department that 
he had received payment in full satisfaction of his claim against 
respondents and requested the dismissal of this proceeding, 
accordingly, the complaint herein is dismissed 

EFFEcTIVE DaTE oF ORDER 
For good cause shown, order effective in less than 30 days 
EvIDENCE 
Burden of proof as to— 
claims based on shrinkage and service charges 
compliance with contract 
Facts showing— 
failure to comply with contract 
Failure to establish damages resulted from violation of act 
Failure to establish lack of reasonable stockyard services 
Failure to establish unjust, unreasonable or discriminatory practice-- 
Failure to prove irregularity in weighing and handling of hogs 
Failure to show necessity, in public interest, for revocation of authority 
to make brand inspections 
Failure to sustain allegations in complaint of false entries and false 
statements of fact made in respondent’s annual reports - - - - - - 614, 619, 623 
Reliable evidence supporting conclusion that live poultry was pur- 
chased by respondent after inspection 
Weights as estimated by witnesses cannot be accepted as overriding 
scale weights 
Frnau DEcIsion AND ORDER 
Expiration of Time for Filing Petition for Reconsideration 

Where respondent failed to file his petition for reconsideration on 
the expiration of the extension of time twice granted to him for 
filing the petition, the decision and order of July 18, 1948, 
awarding complainant reparation for failure of respondent to 
pay for live poultry purchased from complainant, constitute 
the final decision and order in this proceeding 870 

JURISDICTION 
Concurrent remedies available to complainant seeking damages 
caused by violations of provisions of Act 532 
JURISDICTION OF SECRETARY 
Waiver of Right to Raise Jurisdictional Question ; 

Where respondent, an unlicensed dealer in poultry, implied in 
his answer that the jurisdiction of the Secretary to decide the 
controversy between the parties would be contested on the 
ground that the matter was a private dispute to be settled 
between the parties or disposed of in the State courts, but the 
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question was not pressed and no objection to jurisdiction was 
raised at the formal hearing, this silence cannot be construed 
or deemed a waiver of respondent’s right to raise the jurisdic- 
tional question, and it is held that under the provisions of the 
act and the designation of a city, place, or market, all phases 
of live poultry handler’s business are subject to the act, and, 
since respondent trucked and delivered live poultry from 
Massachusetts to a designated city and market in New York, 
he therefore subjected himself to the provisions of the act and 
has placed himself in a position where the Secretary, after de- 
termining the facts so warrant, may order and direct respondent 
to pay complainant an award of damages 
OrnaL ARGUMENT 
Order Permitting Briefs or Written Statements in Lieu of 
The request of the Livestock Branch, Production and Marketing 
Administration, for the opportunity for oral argument denied 
since it does not: appear that oral argument will serve any 
particularly usefui purpose in connection with the cases herein, 
but, in lieu thereof, a period of 20 days after the date of service 
of this order is allowed within which the Branch and the re- 
spective respondents may file a statement or brief containing 
argument as to what the final decision and order in these 
proceedings should be 
PacKERS AND STocKyarpDs Act 
Concurrent jurisdiction available to complainant seeking damages 
caused by violations of provisions of 532 
Rates aNnD CHARGES 
Amendment of Tariff 
Since the parties are agreed, respondents’ request for authority 
to amend their tariff presently in effect, granted, and, for good 
cause shown, the order is effective in less than 30 days 
Amendment of Tariff Authorizing Increase in Yardage Charges 
Since the parties are agreed, respondent’s request to amend its 
tariff, presently in effect, so that it may be authorized to 
increase certain yardage charges, granted, and, for good cause 
shown, the order is effective in less than 30 days_.__-_------ 
Assessment of Charges for Resales 
Since the parties are agreed and there is presently no objection to 
the action, the order of October 27, 1948 is amended authorizing 
respondents to assess the charges for resales requested in re- 
spondents’ amended petition and, for good cause found, this 
order shall become effective in less than 30 days 
Continuation of 
Since the parties are agreed, respondent’s petition requesting that 
its rates and charges now in effect as provided in the order 
issued August 7, 1946, be continued in effect to August 12, 
1950, granted, and since this order merely continues existing 
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rates, the notice and public procedure on the proposed rule are 
unnecessary 539 

Since the parties are agreed, the respondent’s petition for author- 
ization to continue the rates and charges presently in effect 
to and including May 1, 1949, granted, and for good cause 
shown, order is effective in less than 30 days 

The temporary rates and charges prescribed by the order of March 
19, 1947, are hereby continued in effect until March 24, 1950, 
subject to the conditions set forth in the order of July 3, 1946, 
with reference to the filing of quarterly reports and reduction 
of rates upon the basis of information contained in such 
reports 

Increase in 

Respondent’s petition requesting authority to increase certain 
yardage charges and establish certain new charges for driving 
livestock and for yardage on reweighs and/or resales in other 
than the commission division by dealers to buyers at the 
market and that the temporary rates and charges now auth- 
orized as so modified be continued for a period of two years, 
granted, and for good cause shown, order is made effective in 
less than 30 days 

Respondent’s petition requesting authorization to continue to 
publish, demand and collect, for a two year period the charges 
set out in its tariff No. 19, as supplemented, and also requesting 
authority to increase certain charges for yardage, feed and 
bedding and to establish certain new charges for driving live- 
stock to railroad loading chutes, granted, and, for good cause 
shown, order is made effective, in less than 30 days__._-___-_- 

Since the parties are agreed and no objection has been filed, 
the order of August 29, 1935, is modified so as to authorize the 
charges raised in respondents’ amended petition filed on 
September 29, 1948, and, for good cause shown, this order 
shall become effective in less than 30 days, namely, on the 
10th day after service on the respondents 

Since the parties are agreed and no objection has been filed, the 
respondents are authorized to file new tariffs providing for 
certain rates as indicated in the proposed joint tariff No. 7 
which is a part of answer, subject to all the terms and conditions 
of the stipulation entered into by the parties which is a part of 
the record 

Since the parties are agreed and no objection has been filed with 
respect to the action petitioned for other than the resale 
charges, the order of October 1, 1947, is modified so as to au- 
thorize the charges requested in respondents’ petition filed on 
September 28, 1948, except the resale charges upon condition 
that respondents comply with all applicable terms of the stip- 
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ulation attached to and made a part of the answer filed for 
the Livestock Branch on September 23, 1947, and action with 
respect to the resale charges is deferred until further order in 
this matter, and for good cause shown, this order shall become 
effective in less than 30 days, namely, on November 2, 1948__ 
Since the parties are agreed the respondents’ request that they 
be authorized to increase the rental charge of 78 cents per coop 
to 85 cents per coop, granted, and, for good cause shown, this 
order shall become effective in less than 30 days_....--.----- 


Interim Modification of, Pending Final Determination 


Upon motion of respondents, the rates and charges recommended 
by the Livestock Branch in its proposed findings of fact, con- 
clusions and order, filed after an oral hearing in this proceed- 
ing, are ordered into effect pending a final determination of 
respondents’ petition for a permanent modification of their 
rates and charges, and, for good cause shown, this order shall 
become effective in less than 30 days, namely, on the 11th day 
after service on the respondents..................----..---- 


Modification of 


Since the parties are agreed and no objection has been filed the 
order of May 12, 1947, as modified and extended by the orders 
of November 18, 1947, and May 5, 1948, is further modified so 
as to authorize the changes requested in the petition filed by 
respondent on June 9, 1948, and, for good cause shown, this 
order shall become effective in less than 30 days, namely, on 
the eleventh day from the date hereof_____......----------- 
Since the parties are agreed, respondents’ petition requesting 
that the provisions of the order of August 21, 1946, be modified 
so as to authorize the filing of the tariff providing for the rates 
and charges requested by respondent in its petition of June 11, 
1948, as amended by the amended petition for modification 
filed on June 18, 1948, granted, and the order of August 21, 
1946, as modified, is extended for a period of one year from the 
CHOU UG CRS CO TEE 6 oo oo oe ckid pceciteunsennnesous 
Since the parties are agreed, respondents’ request that during the 
period beginning July 1, 1948, and ending June 30, 1949, they 
be authorized to charge and assess the same rates and charges 
now in effect with certain modifications, granted, and, for good 
cause shown, the order is effective in less than 30 days_-_------ 
Since the parties are agreed, respondent’s request that the order 
of May 9, 1946, as previously modified be further modified so 
as to authorize respondent to amend its tariff and assess its 
yardage charges and as so modified to continue in effect to and 
including June 30, 1949, granted, and, for good cause shown, 
the order is effective in less than 30 days...-.---.--.------- 
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Petition to File New Tariff Granted 
Since the parties are agreed, the petition of respondents, filed 
April 13, 1948, requesting permission to file and establish a 
new Tariff No. 12, attached to and made a part of said petition, 
to become effective as of the first day of July 1948, granted, and, 
except as modified herein, the provisions of the order of August 
20, 1946, referred to herein, are continued in effect, to and in- 
cluding June 30, 1949 
Since the parties to this rate proceeding under the act are agreed, 
the respondent is authorized to file its proposed Supplement 
No. 5 to Tariff No. 9 and, during the two-year period beginning 
on the effective date of this order and in the absence of a further 
order, the respondent is authorized, upon certain conditions, to 
charge and assess the rates and charges set out herein, and, for 
good cause shown, this order shall become effective in less than 
30 days, namely, on the 11th day after its date of signature-- 
Request to Amend Tariff Granted 
Respondent is authorized to amend tariff providing for charges 
for services, effective for a period of one year 
Respondents are authorized to file a new tariff No. 8 providing 
for charges for services, said order to be effective for a period 
of two years following its effective date 
RECONSIDERATION 
Dismissal of petition for 
REcoxpDs 
Order to keep accounts, records, and memoranda as fully and cor- 
rectly disclose all transactions involved in respondent’s business - -- 
619, 623, 627, 631, 636, 644, 663, 668, 673, 676, 683, 685, 691, 696, 
702, 707, 712, 717, 726, 730, 731, 739, 743, 749, 754, 758, 763, 770, 
775, 781, 786, 792. 
REGISTRATION 
Postponement of Effective Date of Suspension of 
Effective date of suspension of respondents’ registration pre- 
seribed in prior order is postponed pending action on petition 
for reconsideration 
Suspension of 
On the basis of the evidence disclosed in this disciplinary pro- 
ceeding in which respondents are charged with willfully filing 
false reporte and engaging in certain unfair, unjustly discrim- 
inatory, and deceptive practices and devices, it is ordered that 
respondents’ regis ration should be suspended for a period of 
six months __- ; ; . 
Respondents, J. C. B., doing business as F. N. L. C. Co., and 
J.C. B. and H. M., partners, doing business as F. N. L. C. Co., 
individually and as partners, are ordered, in this disciplinary 
proceeding under the act, to cease and desist from the following 
violations of the act: (1) failing to eetablich and enforce just, 


451 


199 
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reasonable and. nondiscriminatory regulations and practices in 
respect to the furnishing of stockyard services; (2) engaging in 
or using any unfair, unjustly discriminatory practice or device 
in connection with their specified activities in buying or selling 
on & commission basis or otherwise, or livestock; (3) failing to 
keep such accounts, records, and memoranda as will fully and 
correctly disclose all transactions involved in their business; 
(4) failing to furnish to the owner a true written account of the 
sale of all livestock consigned to them for sale on a commission 
basis; (5) selling livestock to any person in whose business they 
have a pecuniary interest; (6) failing to offer all livestock con- 
signed to them for sale on a commission basis on the open 
market; failing to pay prices higher than the highest available 
bids received on livestock taken by them into their own ac- 
count; and failing to remit to consignors any additional price 
received at prices higher than those remitted to the owners; 
(7) selling to officers, agents or employees of the firm any live- 
stock consigned to respondent for sale; and (8) using any of the 
unfair, unjustly discriminatory and deceptive practices as set 
out herein. And because of such violations by respondents 
their registrations as a market agency and dealer are suspended 


for a period of four months beginning on the effective date of 
Cetecees . 1191 






























dealer under the act, engaged in the business of buying and 
selling livestock at the Union Stockyards, Chicago, Lilinois, 
posted as a stockyard, was charged in the complaint with 
violating the act by making false entries and false statements 
of fact, in his annual reports, resulting from misstatements of 
items of expense or profit incident to his business, it is ordered 
that, in view of the findings and conclusions reached herein, 
respondent’s registration should be suspended for 10 days 
beginning on the effective date of this order, and he is directed 
to cease and desist from making annual reports which do not 
correctly disclose the information required to be set out in 
registrant’s annual reports- - - - - 2 a . 647, 651 
Where, in a disciplinary proceeding, respondent, a registered 
dealer under the act, engaged in the business of buying and 
selling livestock at the Union Stockyards, Chicago, Lilinois, 
posted as a stockyard, was charged in the complaint with 
violating the act by making false entries and false statements of 
fact, in his annual reports, resulting from misstatements of 
items of expense or profit incident to his business, it is ordered 
that, in view of the findings and conclusions reached herein, 
respondent’s registration should be suspended for 15 days 
beginning on the effective date of this order, and he is directed 
to cease and desist from making annual reports which do not 
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correctly disclose the information required to be set out in 

registrant’s annual reports 
Where, in a disciplinary proceeding, respondent, a registered 
dealer under the act, engaged in the business of buying and 
selling livestock at the Union Stockyards, Chicago, Illinois, 
posted as a stockyard, was charged in the complaint with vio- 
lating the act by making false entries and false statements of 
fact, in his annual reports, resulting from misstatements of 
items of expense or profit incident to his business, it is ordered 
that, in view of the findings and conclusions reached herein, 
respondent’s registration should be suspended for 10 days be- 
ginning on the effective date of this order, and he is directed to 
cease and desist from making annual reports which do not 
correctly disclose the information required to be set out in 
registrants’ annual reports, and to keep accurate and complete 
records as fully and correctly disclose all transactions involved 
ii IRE. seo ss Be, Jee aes eo 
Where, in a disciplinary proceeding, respondent, a registered 
dealer under the act, engaged in the business of buying and 
selling livestock at the Union Stockyards, Chicago, Illinois, 
posted as a stockyard, was charged in the complaint with vio- 
latirg the act by making false entries and false statements of 
fact, in his annual reports, resulting from misstatements of 
items of expense or profit, it is ordered that, in view of the 
findings and conclusions reached herein, respondent’s registra- 
tion should be suspended for 15 days beginning or the effective 
date of this order, and he is directed to cease and desist from 
making annual reports which do not correctly disclose the in- 
formation required to be set out in registrants’ annual reports 
and to keep accurate and complete records as fully and cor- 
rectly disclose all transactions involved in his business_---- --- 
666, 670, 674, 678, 682 
Where, in a disciplinary proceeding, respondent, a registered 
dealer under the act, engaged in the business of buying and sell- 
ing livestock at the Union Stockyards, Chicago, II]'inois, posted 
as a stockyard, was charged in the complaint with violating 
the act by making false entries and false statements of fact, 
in his annual reports, resulting from misstatements of items of 
expense or profit incident to his business, it is ordered that, in 
view of the findings and conclusions reached herein, respondent’s 
registration should be suspended for 20 days beginning on the 
effective date of this order, and he is directed to cease and 
desist from making annual reports which do not correctly 
disclose the information required to be set out in registrants’ 
annual reports, and to keep accurate and complete records 
as fully and correctly disclose all transactions involved in his 


694, 699, 704, 710, 715, 723, 727, 731, 736, 741 
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REGISTRATION—Continued Page 
Suspension of—Continued 
Where, in a disciplinary proceeding, respondent, a registered 
dealer under the act, engaged in the business of buying and 
selling livestock at the Union Stockyards, Chicago, Illinois, 
posted as a stockyard, was charged in the complaint with 
violating the act by making false entries and false statements 
of fact, in his annua] reports, resulting from misstatements of 
items of expense or profit incident to his business, it is ordered 
that, in view of the findings and conclusions reached herein, 
respondent’s registration should be suspended for 25 days 
beginning on the effective date of this order, and he is directed 
to cease and desist from making annual reports which do not 
correctly disclose the information required to be set out in 
registrants’ annual reports, and to keep accurate and complete 
records as fully and correctly disclose all transactions involved 
ie) iia RON 25s eo Ses See 746, 751, 755, 761 
Where, in a disciplinary proceeding, respondent, a registered 
dealer under the act, engaged in the business of buying and 
selling livestock at the Union Stockyards, Chicago, Illinois, 
posted as a stockyard, was charged in the complaint with 
violating the act by making false entries and false statements of 
fact, in his annual reports, resulting from misstatements of 
items of expense or profit incident to his business, it is ordered 
that, in view of the findings and conclusions reached herein, 
respondent’s registration should be suspended for 30 days 
beginning on the effective date of this order, and he is directed 
to cease and desist from making annual reports which do not 
correctly disclose the information required to be set out in 
registrants’ annual reports, and to keep accurate and complete 
records as fully and correctly disclose all transactions involved 
hey, Gils Tine a he eae 767, 773, 778, 783, 789 
REPARATION 
Failure to Pay for Live Poultry 
The action of respondent ia stopping payment on his check and 
his continued failure to pay for live poultry in accordance with 
the terms of the purchase, without just cause, constituting an 
unjust, unreasonable and discriminatory practice in violation of 
the act, entitles complainant to an award of reparation against 
the respondent for the amount of the purchase price, plus the 
protest fee paid by complainant, since protest fees resulting 
from refusal to pay drafts are properly recoverable as damages. 532 
Failure to Use Reasonable Care in Handling of Livestock 
Where complaint alleged that respondent accepted complainant’s 
livestock with definite instructions to pen his large bulls 
separately from the small bulls and steer but respondent failed 
in his duty to carry out his instructions so that the death of 
complainant’s steer resulted from injuries received by being 
penned with the large bulls, it is held, that complainant should 
be awarded reparation for the loss of the steer, but since he 
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ReparatTion—Continued 
Failure to Use Reasonable Care in Handling of Livestock—Continued 
failed to sustain by a preponderance of the evidence the allega- 
tions in his complaint as to. shrinkage of a number of bulls 
resulting from being penned together contrary to his instruc- 
tions and that he is entitled to reimbursement of handling 
charges, the claim based upon shrinkage, as well as the claim 
based upon handling charges shall be dismissed 
REPARATION COMPLAINT 
Dismissal of, for failure to prosecute claim by failing to file brief__-_- 
RULES AND REGULATIONS 
Validity of, relating to brand inspections 
ScaLe WEIGHTS 
Weights as estimated by witnesses cannot be accepted as overriding. - 
Surprers’ Procereps ACCOUNT 
Direction to Deposit Gross Proceeds in Bank Account Designated as 
Respondents, registered as a market agency and as a dealer, his 
agents and employees are ordered to deposit gross proceeds 
received from the sale of livestock handled on a commission 
basis in a bank account designated as ‘‘shippers’ proceeds ac- 
count,”’ which account may be drawn on only for the payment 
of net proceeds to the persons entitled thereto, for the sum due 
respondents as compensation for services, and for such sums as 
may be required to pay all legal charges against consignments of 
livestock 
STraTuTe or FRAups 
Applicability of, unnecessary to determine 
Stay ORDER 
Vacation of 
SUPPLEMENTAL CONSENT ORDER 
Petition requesting continuation of rates and charges, now in effect, 
granted 
SUSPENSION OF REGISTRATION 
Making false entries and false statements of fact in respondent’s 
annual reports 644, 649, 
654, 658, 663, 668, 673, 676, 680, 685, 691, 696, 702, 707, 712, 
717, 726, 730, 734, 739, 743, 749, 754, 758, 763, 770, 775, 781, 
786, 792. 
Order Postponing Effective Date of 
Effective date of the suspension of respondent’s registration 
ordered postponed until further order 570, 866, 867 
UNFAIR AND DECEPTIVE PRACTICE AND DEVICE 
Failure to pay for livestock 
VIOLATION OF ACT 
Charging, demanding, or collecting different amounts for fire insurance 
than rates and charges specified in tariff of Pittsburgh Joint Stock 
Yards Company on file with Secretary 
Charging for clearing services not provided in tariff 
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VioLaTIon oF Act—Continued 
Concurrent jurisdiction available to complainant 
Destroying or removing any records pertaining to their livestock 
business without first receiving permission from proper authorities 


Engaging in or using any unfair, unjustly discriminatory, and decep- 
tive practices or devices in connection with livestock received for 
Su Ch i COTVIIRIONE CORR oot 5 ct eee eee Sais 
Engaging in or using any unfair, unjustly discriminatory practice or 
device in connection with receiving, marketing, buying or selling 
on a commission basis or otherwise, feeding, watering, holding, 
delivery, shipment, weighing or handling in commerce at a stock- 
yard, of livestock 1191 
Failing to account fully and correctly in connection with all livestock 
handled one: cominission hetie. <5. osc. os oe es ee Sos 138 
Failing to establish, observe and enforce just, reasonable and non- 
discriminatory regulations and practices in respect to furnishing of 
stockyard services 1191 
Failing to furnish to owner or his duly authorized agent a true written 
account of sale of all livestock consigned to respondents for sale on 
commission, showing, among such other information as may be 
necessary to complete account, the actual name of the purchaser 
of livestock 1191 
Failing to keep such accounts, records, and memoranda as will fully and 
correctly disclose all transactions involved in its business__ 138, 972, 1191 
Failing to offer all livestock consigned to respondents for sale on a 
commission basis on open market, in customary manner, prior to 
taking such livestock into their own account. 1191 
Failing to pay prices higher than highest available bids received on 
livestock taken by respondents into their own account 1191 
Failing to remit to consignors any additional price received in those 
instances in which livestock weighed up is resold on same day at 
prices higher than those remitted to owners 1191 
Failing to render just and reasonable stockyard services in connection 
with livestock received for sale on a commission basis 138, 972 
Failing to report to consignors that their livestock was sold to persons 
whose accounts were cleared by respondents 972 
Failing to show on accounts of purchase rendered to their principals 
names of persons from whom respondents purchased livestock to fill 
972 
Failing to show on accounts of purchase that livestock concerned 
were purchased out of consignments received by respondents for 
sale on a commission basis 
Failing to show on accounts of sale rendered to consignors a full and 
complete report of all facts necessary to complete accounting, in- 
cluding correct information as to amount of feed fed to livestock 
and an itemized statement of charges for feed, yardage and insur- 


821130—49——-13 
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VioLaTION oF Act—Continued 


Failing to show on accounts of sale rendered to consignors that con- 
signor’s livestock were used to fill purchase orders handled by 
respondents on a commission basis_____-....------------------- 

Failure to Keep Proper Accounts and Records 

Failure to keep accounts, records, and memoranda that would 
fully and correctly disclose all transactions involved in the busi- 
ness of market agency constitutes a violation of § 401 of the 
act and the regulations promulgated thereunder 

Meine 46 cing for eeete so ose 8 8 en en ee eee. 

Failure to provide financial protection for sellers of livestock 

Failure to use reasonable care in handling of livestock__._....____-_-__ 

Intermingling and confusing funds received as the proceeds of sale of 
eemnennnte RIE ee ea eae oe seis 

Intermingling and confusing funds received for purchase of livestock 
on a commission basis, with other accounts or funds belonging to 
eS ono oS SS Fe oe i ee Se SO nea 

Making false entries and false statements of fact in respondent’s annual 
WEN ee ea ee ae ee ae aes 
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462 
295 
145 
1182 


972 


972 


627, 


631, 636, 640, 644, 649, 654, 658, 663, 668, 673, 676, 680, 685, 691, 
696, 702, 707, 712, 717, 726, 730, 734, 739, 743, 749, 754, 758, 763, 


770, 775, 781, 786, 792. 
Making false entries in their accounts, records and memoranda ----- 
Making or causing to be made false entries and statements of fact in 
their annual reports filed pursuant to act and regulations issued 
SPINNER nh ET le Breese eas mas Sa 
Making or causing to be made false entries in its accounts, records, or 
RINNE 205 ga 5 TG eae I A Ne tn ee et 
Making such use of funds received as proceeds of sale from the sale of 
livestock handled on a commission basis_.-__-------------------- 
Making such use of funds received for purchase of liv estock on a 
commission basis, as would in any manner endanger or impair prompt 
and faithful accounting and payment of such funds to persons en- 
ir eS oe ee ee ee eo eeu wee 
Permitting Officers and Employees to Deal in Livestock 
Permitting an officer of the firm and an employee to deal in live- 
stock consigned to market agency for sale on a commission 
basis constitutes a violation of § 307 of the act and regulations 
promulgated thereunder___________-_-------- Sens san wa 
Selling livestock consigned to them for sale on a commission basis to 
any person whose financial obligations they clear or in whose busi- 
ness they may have a pecuniary interest, without showing such 
information on account of sale rendered to consignors of livestock. 
Selling to officers, agents, or employees of firm any livestock con- 
signed to respondents for sale on a commission basis--_----------- 
Speculating in any manner in livestock consigned to them for sale on 
Rt on ee te ewes es a ecdn 
Trading in any manner in livestock received for sale on a commission 


138 


972 


972 


462 


1191 


1191 


972 
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VioLATION oF Act—Continued 
Unlawful, unfair, and deceptive practices 
Unreasonable or Discriminatory Practices 
Repeated failure to show on accounts of sale rendered to live- 
stock consignors the true names of the purchasers of livestock 
consigned to market agency for sale on a commission basis con- 
stitutes an unjust, unreasonable, and discriminatory practice 
in violation of § 307 of the act and the regulations promulgated 
thereunder 
Using any of the unfair, unjustly discriminatory, and deceptive prac- 
tices as set in order 
Violating act and regulations promulgated pursuant thereto as set 
out in order and from otherwise violating act and regulations is- 
sued thereunder 
Wilfully making false statements of fact relating to clearance of all 
dealer operations - -------- thidsd casnkdbaweeeeeemedteedweanennces 
WARRANTIES 
Inspection of Commodity as Precluding Implied Warranty as to 
Quality or Condition of Poultry 
Where respondent is considered to have exercised personal skill 
and judgment in conducting his examination, there is no im- 
plied warranty as to quality or condition of the poultry 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ABNORMAL DETERIORATION 
Lack of suitable shipping condition 
ACCEPTANCE OF COMMODITY 
Effect of, without complaint 
Liability of seller for breach of warranty after, by buyer 
AccEPTANCE OF SHIPMENT 
Effect of, upon approval of inspection 
AccorD AND SATISFACTION 
Check Not Payment 
Mere retention of check to which objection was made does not 
amount to accord and satisfaction 
ADMINISTRATIVE PROCEEDING 
Inapplicability ot Federal Rules of Civil Procedure to 
AMENDMENT OF COMPLAINT 
Denial of Petition for 
Petition to amend complaint in a shortened procedure case de- 
nied where petition was not filed on or before the date of filing 
complainant’s statement in reply 
Auction SALB 
Justification for, to Minimize Damages 
Where respondents, in defending a proceeding against them for 
damages suffered due to their failure to ship a car of oranges 
in accordance with the contract of purchase and sale, claimed 
that the complainant failed to use due diligence when it sold 
the oranges at auction, it is held, that, where the seller breached 
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Auction SaLeE—Continued 
Justification for, to Minimize Damages—Continued 
the contract by supplying oranges decayed beyond tolerance, 
the sale at auction was reasonable and prudent to minimize the 


BANKRUPTCY 
Effect of Respondent’s Discharge in, Upon Violation of Act 
Where it is found that respondent violated certain provisions of 
the act so as to warrant the suspension or revocation of his 
license, the Secretary is not precluded from taking disciplinary 
action under the act with respect to such violations merely 
because respondent has received a discharge in bankruptcy 
covering the debts that arose out of the transactions covered 
by the complaint as the provisions of the Bankruptcy Act 
involved here are directed solely at the adjustment of civil 
liabilities involving only purely debtor-creditor relationships and 
the final obligations arising out of them and these provisions 
have no application to actions for enforcement of disciplinary 
statutes enacted for the public welfare and, therefore, it is 
concluded that the respondent’s discharge in bankruptcy did 
not operate to relieve the respondent from responsibility for 
his violations of the Perishable Agricultural Commodities Act, 
and the revocation of the respondent’s license should be or- 


BREACH OF CONTRACT 
Effect of substantial performance upon recovery for 
Materiality of, controlling on question of requirement to perform_ --- 
Cauirornia STaTuTeE oF Fravups 
Memorandum satisfying 
CANCELLATION OF CONTRACT 
Failure to show 
CARRIER 
Complaint satisfied by payment of claim by 
CEILING PRICE 
SN 0 BN Pe ON UUNNING os cn ose nenn su seden ne nee enon ee dns 


CHECK 
Mere retention of, to which objection was made, does not constitute 


accord and satisfaction 


CoNFIRMATION OF SALE 
Receipt of, by purchaser not necessary to validity of contract of sale 


negotiated over telephone by broker acting as agent for both 


CONSIGNMENT FOR SALE 
Authority of selling agent to make allowances___-_-_-_------------ 


Contract oF PurcHAsSE aND SALE 
Damages resulting from seller’s breach of, after acceptance by buyer 


on shipping point acceptance final sale 
Effect of breach of implied warranty of merchantability on question 


of rejection of produce 


Page 
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Contract oF PurcHasE AND SatE—Continued 
Effect of failure to object to seller’s wired confirmation of sale 
Effect of Failure to Show Commodity Met Grade Requirements of 
Where a car of tomatoes was represented by the seller at the time 
of sale to be U. 8S. No. 2 grade and the buyer purchased them 
with that understanding, and inspection at destination showed 
approximately 20 percent decay as a result of which the toma- 
toes failed to grade U. 8. No. 2, it is concluded, that in order to 
hold that the complainant seller delivered a car of tomatoes in 
accordance with the contract, it would be necessary to find 
that the tomatoes in question contained no more than one 
percent decay at shipping point or more than 5 percent decay 
at the time of diversion (this being the tolerance permitted by 
the grade standards for U. S. No. 2 tomatoes), and since the 
record fails to show a shipping point inspection and the evidence 
of 20 percent decay at destination indicates no basis for such a 
finding, it is held, that complainant has not sustained the 
burden of proving that the tomatoes met the requirements of 
the contract and, therefore, is not entitled to recover from 
respondent the amount of the contract purchase price 
Effect of Inaccuracy in Confirmation of Sale 
Where a broker acting for both parties negotiated an oral agree- 
ment over the telephone and confirmed the sale by telegrams 
to the parties, but the confirmation sent to respondent-pur- 
chaser was inaccurate and contained additional terms, held, 
that the parties entered into a valid oral agreement and the 
confirmatory telegram was not the written contract but was 
only evidence of the oral contract, that the broker’s telegram 
was insufficient to place a new condition upon respondent or to 
cancel the antecedent valid agreement, and that respondent 
has no valid objection because of the inaccuracy of the con- 
firmation of sale 
Effect of Substantial Performance upon Recovery for Breach of 
There is substantial performance of a contract where there was 
no wilful departure from the terms thereof and no omission in 
essential points, and the contract has been honestly and faith- 
fully performed in its material and substantial particulars; 
also, where there was an honest and substantial attempt to 
complete a contract, a departure therefrom in unimportant 
matters will not preclude a recovery, and the party should be 
allowed the amount of the contract, deducting therefrom a 
sufficient sum to fully compensate “defendant” for any loss he 
sustained for the failure of the “plaintiff” to render strict 
performance 
Facts showing that produce met contract requirements where only 5 
percent decay was present in outer wrapper leaves of cabbage 
Failure to prove mere a are 
Failure to show cancellation of 
Failure to sustain burden of proof as to existence of 
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Contract oF PurcHasE anD SatE—Continued 
Implication of price equivalent to reasonable value in absence of 
agreement 
Liability of Seller for Breach of Warranty After Acceptance by Buyer 
Where the purchaser of a carload of oranges under contract 
diverted the shipment to its customer, thereby taking title to 
the produce, it is held, that, in a proceeding by the buyer to 
recover damages for failure to deliver oranges which complied 
with the contract specifications, acceptance of title by the 
buyer does not ordinarily discharge the seller from liability in 
damages for breach of warranty of quality, and complainant is 
entitled to reparation 
Materiality of Breach Controlling Recovery on 
Where a contract calls for a number of performances on both 
sides, and there is no clear intention as to what shall happen if 
default is made in a prior performance of slight importance, it 
does not follow that subsequent performance by the other 
party is excused. The decision depends upon importance and 
materiality of prior default, and materiality of the failure 
should be determined by ascertaining whether it would be 
more just to free the injured person or to require him to per- 
form his promise, giving him in either event a right of action 
for any damage he may have su 
Receipt of Confirmation of Sale 
Receipt of a confirmation of sale by a purchaser is not necessary 
to the validity of a contract of sale negotiated over the tele- 
hone by a broker acting as agent for both of the parties__-_-_- 


nt agreement relating to compromise deduction from purchase 


CounTERcLAIM 
Damages for Failure to Ship Produce of Quality Warranted 
Where complainant, under facts of counterclaim, contracted to 
spondent two carloads of cantaloups of “‘good”’ or 
“average” quality, and respondent paid the purchase prices 
but claims the melons were not as warranted, held, that the 
evidence establishes the melons were not of good or average 
quality at the time of sale, and, therefore, respondent is en- 
titled to recover the difference between the market value of 
y and the market value of those 


the 
receive 
Dismissal for Lack of Jurisdiction 
Respondent’s counterclaim dismissed for lack of jurisdiction be- 


z 
ause not filed wi nine months after the cause of action 


Place of Oral Hearing 
Where respondent admitted liability on the complaint but filed a 
counterclaim arising out of a different transaction, and respon- 


dent contends that the hearing should have been held in Texas, 
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CouNTERCLAIM—Continued 
Place of Oral Hearing—Continued 
the location of its business, instead of New York, the place of 
business of complainant, held, that the act requires the hearing 
to be at the place where the person complained of has its place 
of business and since the counterclaim involved a new trans- 
action, complainant was the party complained of and the hear- 
ing wae properly herd in. New Work... o.2....6626565e5c5-. 
Setting Up Debt Against Principal 
Under section 47.8(b) of the rules of practice under the act an 
agent may file a counterclaim even though it arises upon a 
transaction extrinsic to the subject matter of the complaint, 
and the lack of mutuality between the two transactions will 
NOt OF Che: GORDON CII a oii eons cawwenecaoeecacmas 















DAMAGES 
Effect of failure to prove value of commodity delivered to buyer 
Evidence submitted does not show damages were caused by seller’s 
delivery of celery of the wrong brand... ......................- 
Failure to deliver 
Failure to Prove Commodity Delivered in Accordance With Contract 
Where complainant contracted to ship medium to large size 
carrots, but shipped instead carrots grading small to medium, 
and respondent claimed damages based upon the difference 
between official market quotations for medium to large size 
carrots and small to medium size carrots, but the facts show 
respondent actually sold the carrots as medium to large size and 
received comparable market prices therefor, held, respondent 
failed to prove the carrots delivered were inferior to those 
called for by the contract. However, respondent has proved 
a breach of warranty by complainant and should be awarded 
nominal damages of $1 on its counterclaim._._........--- 
Measure of, based on- 
abnormally deteriorated produce_ ‘4 
breach of warranty as to grade of some sacks of 
deduction for decay in others. .........--..------- 
contract price less freight, cost a re ecnditioning and wales of 
produce lost.......<«.«< wi 
deficit in disposing of shipme a er re ia woe 
difference between contract price and amount re ealiz ed on resale. 
difference between contract price and higher cost of commodity 
purchased as replacements. - - ~~. a epneenl : 
difference between contract price and net amount received on 
resale of produce -- - - ; ; 
difference between contract price of produce not de slive red and 





















potatoes less 
















cost of replacement . . . 
difference between invoice prices sand loss on resale, lees customary 

differential _ spr sabbenirmnanlaaet ‘ ‘ ‘i 
difference betwee n purchase price and amount 






received from 





resale __-—. . = Ee Re ne 
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Damaces—Continued 
Measure of, based on—Continued 
difference between purchase price and net resale proceeds 
difference between sum remitted and a half of joint costs specified 
in agreement 
failure to ship produce of quality warranted 
unlawful rejection 
Measure of, Based on Cost of Replacement and Market Value 
Where seller refused to deliver 10 carloads of grapes pursuant to 
contracts with buyers who made diligent efforts to replace the 
grapes and did purchase some, held, that reparation should be 
awarded buyers for the difference between the contract price 
and the higher cost of those replaced and the difference between 
the contract price and the higher market value of those grapes 
not replaced 
Result of Tender of Amount Due and Rejection Thereof 
Where respondent buyer was indebted to the complainant seller 
for the contract purchase price of a car of tomatoes, less the 
buyer’s damages resulting from the seller’s breach of the con- 
tract, and buyer tendered the amount due and seller refused 
to accept the sum offered and filed claim for the full purchase 
price, it cannot be held that buyer has violated the act; however, 
the proceeding is continued for a period of 30 days in order to 
give buyer an opportunity for settlement on the basis of the 
amount found to be due, and at the expiration of which time, 
or upon notice that some definite action has been taken, an 
appropriate order should be issued 
Decay Beyronp TOLERANCE 
Breach of warranty 
DeEravLt 
Admission of facts alleged in complaint by 
147, 150, 153, 156, 212, 229, 237, 307, 309, 314, 316, 321, 323, 358, 
396, 398, 400, 402, 409, 411, 413, 415, 417, 419, 473, 479, 481, 483, 
485, 545, 548, 555, 557, 570, 574, 576, 578, 582, 583, 587, 801, 809, 
822, 837, 840, 878, 881, 897, 899, 999, 1074, 1092, 1213, 1233, 1235 
Waiver of oral] hearing by 8, 147, 150, 153, 
156, 212, 229, 237, 307, 309, 314, 316, 321, 323, 358, 396, 398, 400, 
402, 409, 411, 413, 415, 417, 419, 473, 479, 481, 483, 485, 545, 
548, 555, 557, 570, 574, 576, 578, 582, 585, 587, 801, 809, 822, 
837, 840, 842, 878, 881, 897, 899, 999, 1074, 1092, 1213, 1233, 1235 
DzELar 
Effect of, occasioned by error in routing without claiming or showing 
ONE. 322A oe coe Nana ekaaecleepaeneeu ak eueaau 34 


Dismissal 
Assumption of Risk of Deterioration in Transit from Latent Factors 


Where complainant claims cantaloups purchased f. 0. b. acceptance 
fina] were not sound and merchantable when shipped and seeks 
to recover the purchase prices paid, held, that the evidence 
indicates that the melons were merchantable when shipped and 
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Assumption of Risk of Deterioration in Transit from Latent 
Factors—Continued 
the deterioration noted some time after arrival resulted in 
transit from latent factors, and, since the buyer in an f. o. b. 
acceptance final sale assumes the risk of deterioration in transit 
from latent factors, the complaint is dismissed_-_-_-_-__--__---- 
Complaint Satisfied by Payment of Claim by Carrier 
Where respondent rejected a carload of apples tendered by com- 
plainant under purchase and sale agreement and complaint was 
filed for damages sustained, held, that payment by the carrier 
to complainant of an amount equal to that prayed for in the 
complaint satisfies the claim for damages claimed and the 
complaint should, therefore, be dismissed_--_.......--------- 
Consent of Parties 
Where complainant and respondent reached an agreement for 
settlement at the opening of the hearing but one of the partners 
subsequently filed a petition in bankruptcy, listing complain- 
ant as a creditor, and complanant thereafter authorized dis- 
missal of the proceeding, the complaint is dismissed _--------- 
Counterclaim arising out of different transaction__.._......-------- 
Counterclaim for lack of jurisdiction because not filed within limita- 
tion period........---. is i se 9 Sh as aa an sc ao ate 
Election to Proceed in Civil Suit 
Complaints and counterclaim dismissed upon notification from 
parties that their respective claims have been filed in civil 
Failure to Establish Contract 
Where complainant sought to recover the balance of the purchase 
price of cantaloups allegedly sold to respondent, through the 
latter’s agent, and respondent denied the purchase and the 
authority of the purported agent, held: complainant failed to 
sustain the burden of proving that a contract was made and 
for lack of such proof, the complaint should be dismissed _- - - - 
Failure to Meet Requirements of Statute of Frauds 
Where there was no note or memorandum of certain oral contracts 
for the purchase and sale of grapes sufficient to satisfy the 
Statute of Frauds, and the record shows that the seller diverted 
the grapes to the buyer upon instructions received from the 
latter at the time of sale, it is held, that such diversion does not 
amount to an exercise of control over the commodity by the 
buyer so as to constitute legal acceptance, and since the seller 
failed to sustain the burden of proving the existence of a 
written memorandum signed by the buyer or its agent, or any 
payment or actual or constructive acceptance by the buyer, the 
seller’s action for unlawful rejection of the grapes is dismissed 
for the reason that the contracts are unenforceable under the 
Statute of Frauds___---- i Gnas soccer waa peek em = a aera 
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Failure to Prove Alleged Overcharge Under OPA 
Where respondent, as a growers’ sales agent, sold carloads of 
potatoes to complainant at a price “‘f. o. b. ceiling, cash, accept- 
ance shipping point final,’ and ‘‘subject to Government regu- 
lations,’’ and the potatoes were shipped and invoiced to com- 
plainant at the OPA ceiling price, plus 10 cents per ecwt. bag 
hauling charge from country shipping point to loading station 
and a 5 cent per bag shipper’s mark-up, which potatoes com- 
plainant accepted on arrival and paid the invoice prices, but 
the hauling charge and the shipper’s mark-up he paid under 
protest, and later sought to recover the total alleged overcharge, 
it is held, that the complaint should be dismissed since com- 
plainant failed to sustain its contention that respondent unlaw- 
fully overcharged, under OPA regulations, for the produce 
882 
Failure to Prove Binding Contract 
Where complainant alleged and respondent denied an alleged 
sale of a carload of oranges, and the evidence was insufficient 
to justify a finding that respondent agreed to buy the oranges 
in question, held, that for lack of proof of a contract binding 
upon respondent the complaint should be dismissed 
Failure to Prove Cause of Action 
Where complainant alleged a contract of purchase and sale of a 
truckload of bananas but failed to prove that cut bananas 
were ordered by respondent who refused to accept them, and ' 
respondent attempted to sell the bananas for complainant’s 
account under a subsequent agreement but failed to recover 
expenses, it is held, that complainant failed to prove a cause 
of action against respondent and the complaint should be dis- 


Where complainant delivered to respondent a truckload of lemons, 
for which respondent gave his check in payment, and thereafter 
transported the lemons to his place of business in another 
State, but stopped payment on the check because of alleged 
inferior condition of the lemons, is is held, that the complaint 
should be dismissed for failure of the complainant to prove a 
cause of action 

Failure to Prove Enforceable Contract 

Where the parties, during a telephone conversation, entered into an 
agreement for the purchase and sale of a rolling carload of let- 
tuce but on arrival of the shipment respondent refused to accept 
delivery and it was resold at a loss, it is held that there was no 
enforceable agreement entered into which would meet the 
requirements of the Missouri Statute of Frauds and complainant 
cannot recover the loss and, therefore, the complaint should be 
dismissed 
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Failure to Prove Lack of Suitable Shipping Condition 
Where complainants purchased from respondent a carload of 
tomatoes f. o. b. loading point in Mexico and seek to recover 
damages for the alleged lack of suitable shipping condition, 
held, that evidence of the percentage of decay 7 days after 
arrival of the shipment without information concerning the 
protection given the tomatoes during that period, was insuffi- 
cient, and for lack of proof of suitable shipping condition the 
complaint should be disminsed....... ......... 2... -oscccnescae 558 
Failure to Prove Violation of Act 
Complaint dismissed where complainant failed to sustain burden 
of proving that respondents failed to deliver a carload of 
tomatoes in accordance with contract requirements---_____-_-- 25 
Failure to show authority of broker to accept cancellation of contract__ 22 
Failure to Show Lack of Performance of Duty 
Where complainant, under contract to purchase from respondent 
a carload of unclassified apples ‘‘under initial ice,’’ claims that 
the shipment was not iced at the first regular icing station and 
this resulted in abnormal deterioration“for which loss com- 
plainant seeks an award of reparation, held, that the evidence 
shows it is customary in October to ice at Denver because of cool 
temperatures from loading point, and, since the shipment was 
held by carrier at Denver two days after icing, it is reasonable 
to assume that the condition of the fruit was due to failure to 
re-ice between Denver and Providence, and, therefore, the 
complaint should be Gismened..... . 2... ences 794 
Failure to Show Produce was not in Suitable Shipping Condition 
In an f. o. b. contract of sale of two carloads of tomatoes which 
were accepted at destination without objection until approxi- 
mately three days later when the claim was made that shipper 
failed to deliver produce in suitable shipping condition, it is held, 
that the evidence fails to show that the tomatoes were not in 
suitable shipping condition and the complaint should be dis- 




































Failure to Sustain Burden of Proof 
Where complainant, who consigned tomatoes to respondent with 
instructions ‘‘Do Best Possible,’ seeks to recover allowances 
made by respondent to buyers, claiming that respondent was 
only authorized to sell “‘as is,” held, that a prior transaction 
indicated complainant had complete authority to sell and that 
complainant has failed to prove that respondent was to sell only 
on an “‘as is” basis, and the complaint should be dismissed_._.. 980 
Lawful Rejection 
Where complainant claimed the balance of the purchase price of 
a carload of lemons which respondent rejected, held, that the 
lemons delivered to respondent were in breach of the implied 
warranty of merchantability because of condition factors and, 
the rejection being with reasonable cause, the complaint should 
BO CIO a o.oo in ch eee cespteuciaetwaawsonmeee en 
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aa nCITA ICE URGE INI 2 aN ees 1200 
PGi OP: POCONMIRMPBHOR. 2 os 5 oS ne ceca cc ca wewnnwences 226, 239 

Respondent’s petition for reconsideration dismissed where original 

order was based on facts disclosed by the record and applicable 

legal principles, and no new facts or arguments were advanced 

in the petition to show that the questions presented were 
MINNOII ROOUB ne os eh oa aaa ome ee 890 

Where original order was supported by the evidence of record and 
the applicable law, held, that the petition should be dismissed__ 475 
Petition for reconsideration because previous decision sound - - ~~ -_-_-- 160 

Petition for reconsideration for failure to file petition and because 
statements made in petition were considered in issuance of prior 

Petition for Rehearing 
Where petitioner failed to submit convincing proof that alleged 

errors are errors in fact and no sound reason is presented for 
changing the prior order, the petition for rehearing is dis- 
OR ag se i te ae as Soma 1117 
Petition for Rehearing and Reconsideration 
Respondent’s petition for rehearing and reconsideration, dis- 
missed, since the questions raised and the statements made by 
respondent in the petition are already in the record and were 
considered in the issuance of the prior order___.___-_-_------ 1081 
Petition to Revive Proceeding Against Executrix of Respondent 
Where complainant filed petition to revive claim against executrix 
of respondent who died during proceeding, held, that the act 
specifically relates to merchants, dealers, and brokers only and 
neither the act nor regulations provide for revival and, since 
State and Federal Rules of Civil Procedure which do allow 
revival are applicable to court actions, not to administrative 
proceedings, the petition is dismissed__.____.._._._._-_-------- 14 

Rejection for Reasonable Cause 

Where complainant sold 4 car of U. 8. No. 1 tomatoes to respond- 
ent at an agreed price, on a delivered basis, and the tomatoes 
delivered failed to grade U. S. No. 1 at destination and were 
rejected by respondent for that reason, the rejection having 
been made within 24 hours after receipt of official notice of the 
arrival of the shipment, it is held, that respondent rejected the 
tomatoes within a reasonable time, the rejection was not with- 
out reasonable cause, and the complaint should be dismissed__ 1214 

Request of Complainant 
Complaint for reparation dismissed upon receipt of stipulation 






of parties that complaint should be dismissed-_-..----------- 304 
On complainant’s request, after settlement of the controversy, 
the complaint is dismissed with prejudice.__..-...---------- 227 


On complainant’s request for a termination of this proceeding in 
which respondent filed no answer, the complaint is dismissed 
without prejudice 


Ti 
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Settlement Between Parties 
Astipulation having been filed wherein it was stated that all matters 
in controversy for which this reparation proceeding was brought 
have been fully settled, compromised and adjourned, the com- 
plaint herein is accordingly dismissed 18 
Complaint alleging rejection without reasonable cause by buyer 
of carload of tomatoes dismissed upon receipt of notice from 
attorneys of parties that complaint had been settled 344 
Complaint dismissed upon receipt of notice that a compromise 
settlement was reached by the parties 1225 
Complaint for reparation dismissed at request of complainant and 
notification that claim against respondent has been settled.._... 572 
Complaint for reparation dismissed at request of complainant’s 
attorney and notification that claim against respondent has 
been settled 312 
Complaint for reparation dismissed on notification by complainant 
that claim against respondent has been settled 5, 148, 474, 571 
Complaint for reparation dismissed on receipt of notice from 
parties that controversy had been amicably settled. 
Complaint for reparation dismissed on request of complainant 
after parties agreed to settlement of controversy 420, 235 
Complaint for reparation dismissed on request of complainant 
after parties completed negotiation of a settlement of con- 
troversy 1105 
Complaint for reparation dismissed on request of complainant 
after receiving notice of dismissal of proceeding against it in- 
volving same shipments 
Complaint for reparation dismissed upon motion of complainant 
on ground that entire dispute has been compromised and settled 
between the parties 
Complaint for reparation dismissed upon notification from at- 
torneys of parties in this proceeding that complaint against 
respondent has been settled 
In a reparation proceeding, upon notification from the attorneys 
of the parties that the claims of the respective parties were 
settled, the complaint and respondent’s counterclaim are dis- 
missed 
Since the Department has received a letter from complainant 
stating that the controversy has been settled and requesting 
dismissal of this proceeding, the complaint filed herein is ac- 
cordingly dismissed 
Since the Department has received a letter from complainant’s 
attorney stating that the controversy has been settled and 
requesting dismissal of this proceeding, the complaint filed 
herein is accordingly dismissed - - - ~~ ------- sn Soli le aRonae ein eee ca 
Since the Department received a letter from complainant’s attor- 
ney dated April 17, 1948, stating that the dispute involved 
in this proceeding has been settled between the parties and 
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Dismissat— Continued 
Settlement Between Parties—Continued 
requesting, in effect, that the complaint be dismissed, the com- 
plaint herein is, accordingly, dismissed 
Since the Department received a letter from complainant’s attorney 
dated April 19, 1948, stating that the complaint for reparation 
has been settled between the parties and request that it be 
dismissed, the complaint filed herein is, accordingly, dismissed __ 
The controversy having been amicably settled by and between 
the parties, the complaint is dismissed 
The parties to this proceeding having satisfactorily settled their 
respective claims for reparation, the complaint and counter- 
complaint are dismissed 
Upon receipt of notice that the parties have reached a settlement, 
and at the request of complainant’s attorney, the complaint 
is dismissed 
Upon receipt of notification by complainant’s attorneys that this 
case has been settled in full between the parties for a cash con- 
sideration and requesting that the proceeding be dismissed, 
the complaint is accordingly dismissed 
Where a previous order was issued by the Judicial Officer, holding 
that respondent was indebted to complainant in a certain 
amount, which was tendered by respondent to complainant, 
and the amount was refused by the latter, upon information 
received from complainant’s authorized representative that 
complainant has received respondent’s check “‘in settlement of 
the award granted” in this proceeding, the complaint is dis- 
missed 
Stipulation of Parties 
Upon stipulation of the parties that the complaint be dismissed 
with prejudice, the case is accordingly dismissed 
Withdrawal of Complaint 
Complaint for reparation dismissed upon request of complainant 
for withdrawal of its complaint 
ErFecTive Date oF ORDER 
Postponement of, suspending respondent’s license 
EVIDENCE 
Best evidence of price equivalent to reasonable value in absence of 
agreement 
Broker’s Telegraphic Confirmation of Sale as 
A broker’s telegraphic confirmation of an oral contract of sale is 
not the written contract, but is simply evidence of the oral 
contract 
Burden of proof as to— 
existence of contract 
sale only on an “as is’”’ basis 
Customary weight of tomatoes 
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Effect of failure to prove value of goods delivered to buyer 
Facts failing to show— 
cancellation of contract 
car of celery was not in suitable shipping condition 
lack of performance of duty under contract 
modification of contract 
Facts Failing to Show Resale at Public Auction was Improper 
Facts fail to show seller did not exercise reasonable.care and judg- 
ment in making resale, upon buyer’s rejection, of one car of 
grapes at public auction on an ‘“‘as is’”’ basis_______-.._------ 
Facts fail to show that, upon buyer’s rejection, seller’s resale of 
one car of grapes at public auction on an “as is” basis was 
improper 
Facts showing— 
agreement as to place of inspection 
commodity was abnormally deteriorated 
commodity was not in suitable shipping condition 
compromise agreement entered into between parties 
deterioration of cabbage in transit was not abnormal 
establishment of agency 
existence of contract to sell 
yuarantee against disease in tomatoes_-_-_...-.-.-.......------- 
produce met contract requirements where only 5 percent decay 
was present in outer wrapper leaves of cabbage 
sale made on “shipping point acceptance final” basis 
Facts Showing Existence of Valid Oral Agreement 
Where respondent-purchaser in his pleading admitted that he 
entered into a contract of sale over the telephone with a broker 
acting as agent for both parties, but respondent contends the 
broker’s subsequent confirmatory telegram contains different 
terms which have the effect of cancelling the previous oral 
agreement, held, the evidence shows the parties entered into a 
Varies CURE OOOOINON i oc ec eatinaeadecciunauaasaueeite a 
Facts Showing Sale on F. O. B. Acceptance Final Basis 
Evidence of record held to show that the basis of sale was f. o. b. 
acceptance final and not f. o. b., and that the contract did not 
specify a particular delivery hour 
Failing to ice at first regular icing station not shown as proximate 
NIN: CO CUR cl eect mae isin cries aes coed malate teammate 
Failure to deliver commodity in accordance with contract 
Failure to prove binding canteatt...n.. ...< ccc. caasecnnnecaneeens 
Failure to prove by preponderance of, that commodity delivered was 
inferior to that which should have been delivered 
Failure to prove commodity delivered in accordance with contract- --- 
Failure to prove contract of purchase and sale 406, 1129 
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Failure to Prove Existence of Warranty 
Where complainant alleges respondent warranted melons pur- 
chased were sound when shipped and would be sound on arrival, 
held, that complainant failed to sustain burden of proof as to 
express warranty 
Failure to prove lack of suitable shipping condition 
Failure to prove violation of act 
Failure to show authority of broker to accept cancellation of contract_ 
Failure to show delivery of celery of wrong brand caused damages 


Failure to show produce was not in suitable shipping condition 
Failure to sustain burden of proof as to lack of suitable shipping con- 


Failure to sustain burden of proof of existence of written contracts_- 
Weight given unrestricted inspection 
B.0:-B. 
Meaning of term 
F. 0. B. ACCEPTANCE FINAL 
Assumption of risk of deterioration in transit from latent factors under 
sale of terms 
Evidence showing sale on basis of 
Lack of right of rejection under term 
“F. o. 8. SHippinG Poinr”’ 
Meaning of term 
FEDERAL Rutes or Civit PRocEDURE 
Inapplicability of, to administrative proceeding 
“Goon” or “AVERAGE” QUALITY 
Meaning of terms as applied to cantaloups___.__.....-_-.-_--.--_-- 
INHERENT DEFECTS 
Failure to prove commodity delivered was inherently defective 
INSPECTION 
Acceptance of shipment upon approval of_.........-..---- aiicieeec kesh 
Senet GF DUPEDRIS MORE GHEE. oo oo oo coo so je cenccoo<sscn 551, 1101 
Facts showing agreement as to place of 
Weight given restricted inspection 
Weight Given Unrestricted Inspection 
Where a sale is made on an f. o. b. shipping point basis and a 
restricted inspection is made at destination, greater weight 
should be given to the unrestricted inspection certificate issued 
at the point of shipment 986 
Interstate Commerce 
Transaction Constituting 
Where complainant shipped peaches by truck from Benton 
Harbor, Michigan, to Columbus, Ohio, and sales from the truck 
commenced immediately upon arrival, held, that the sale to 
respondent was incident to the interstate shipment and it was 
a transaction in interstate commerce 
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Interstate Commerce—Continued 
Transaction Constituting—Continued 
Where respondent contracted to sell a carload of tomatoes which 
had been shipped from Mexico and was then in transit in the 
State of Arizona, held, that since respondent contemplated a 
later diversion after the sale to a point outside of the State of 
Arizona and the shipment moved, in fact, to the State of 
Missouri, the transaction was involved in interstate commerce 
within the moaning of the act... =... -<--seseccessccscacen 
INTERVENTION 
DS MINGEE GF PUINION ORS oon aaa ce skectnedaunaaaseeae 
INVOICE 
Effect of, when at variance with contract_......-.----------.----- 
JURISDICTION 
Dealer Subject to License 
Where respondent denied that he was subject to license at the 
time of the transaction, it is held, that, although respondent 
was not licensed at the time, he was conducting such business 
as to make him subject to license. .............-.....-..... 
Right to Decide Though Issue of, not Raised by Parties 
The jurisdictional question as to whether the duly appointed 
representative may be substituted for a deceased respondent 
is appropriate even though the issue is not presented by the 
PAR cask ocd ca awed de dantewadus sac use aes 
JURISDICTION OF SECRETARY 
Failure to Show Transaction Within Purview of Act 
Where respondent alleged in its answer that money is owed to it 
by complainant, held, such claim may not be considered where 
it is not shown that it arose out of a transaction involving a per- 
ishable agricultural commodity or was filed within nine months 
after the cause of aetion aecrued:...... 626. ccncccnccceunnsae 
Licensee Subject to Act 
Where respondent contended that the Department is without 
jurisdiction because, at the time the formal complaint was filed, 
respondent was not licensed or subject to the act, held, that 
jurisdiction over a party complained of is dependent upon that 
party’s being licensed or subject to license at the time of the 
alleged violation and respondent herein was licensed at the 
time of the violation alleged in the formal complaint-----_---- 
Lack or SuiraBLe SuHippina ConpDITION 
inertial deterinetions «. 2520 Ss ee tne sen lo eaanues 
Latent DeEFEcTS 
Assumption of risk by buyer of deterioration in transit in f. o. b. 
Betinietinl DUG NEIN = «ioe ae ced ok ic eeweenateadeuer 
LICENSES 
Postponement of Effective Date of Suspension of 
The effective date of order suspending respondent’s license post- 
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Revocation of 

Since respondent’s repeated failure to pay promptly and fully 
for produce purchased in interstate commerce constitutes a 
wilful and flagrant violation of the act, his license should be re- 
voked and the facts and circumstances published but in view 
of the fact that respondent’s license has expired and has not 
been renewed, the revocation of his license is not appropriate__ 

Where, in a disciplinary proceeding, the complainant alleged 
that respondent purchased numerous lots of fresh fruits and 
vegetables in interstate commerce and failed to pay therefor, 
and no answer has been filed or oral hearing requested by 
respondent, it is held, that because of respondent’s failure to 
file an answer to the complaint he is deemed to have admitted 
the material facts alleged therein and waived the right to an 
oral hearing, and that respondent’s repeated failure to pay 
promptly and fully for perishable agricultural commodities pur- 
chased by him constitutes a wilful and flagrant violation of the 
act for which his license should be revoked and the facts and 
circumstances published 

Where, in a disciplinary proceeding under the act, respondent 
charged in the complaint with violations of the act, has 
admitted that he made five purchases of commodities and 
failed to make payment for such purchases, and in the case 
of three out of the five purchases he gave checks for which 
payment was refused for lack of sufficient funds, and with 
respect to the other two transactions he took no action towards 
payment or accounting, it is held, that under the language of 
section 2 (f) of the act it was a violation of the act for him to 
‘fail . . . to account and make full payment promptly” with 
respect to the transactions involved herein and, under the 
circumstances, respondent violated section 2 of the act, and 
since respondent committed several violations of the same 
character within a short period of time and issued worthless 
checks in connection with these transactions, the violations 
constitute “repeated” and ‘flagrant’ violations, justifying 
a revocation of the respondent’s license under section 8 of the act 
and, therefore it is ordered that the respondent’s license 
should be revoked 

Suspension of 

In this disciplinary proceeding against respondent engaged in 
business under provisions of the act, the respondent’s license 
is suspended for violation of section 2 of the act by reason of 
his failure to pay the full purchase price of the commodity 


Where complainant alleged that respondent had repeatedly 
rendered untrue accountings to shippers of produce and had 
failed to keep such accounts and records as would correctly 
disclose all transactions involved in his business, all of which 
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LicENsEs—Continued 
Suspension of—Continued 
was admitted by respondent to be substantially correct, and 
after the proceeding was instituted respondent reimbursed the 
shippers in substantially the amounts of shortages alleged 
in the complaint, it is held, that the restitution of shortages 
to shippers does not alter respondent’s repeated and flagrant 
violations of the act, but this restitution, together with re- 
spondent’s alleged eagerness to comply with all requirements 
of the act in the future, is taken into consideration and in the 
interest of substantial justice respondent’s license should be 
suspended for 75 days and the facts should be published_----- 
LIMITATION PERIOD 
Effect of failure to file complaint within_-..............-.-------- 
MIcHIGAN STATUTE OF FRAUDS 
Acceptance of delivery of shipments as taking transaction out of_- ~~ 
Missouri STATUTE OF FRAUDS 
Agreement failing to meet requirements of__._........------------- 
OFFER AND ACCEPTANCE 
Acceptance by Diversion 
Where complainant, in an action for unlawful rejection, contended 
that respondent’s diversion of rolling car of lemons was an 
acceptance, held, the evidence shows that the parties had 
agreed that the lemons should be inspected and accepted or 
rejected at the point to which diverted, and since the inspection 
at point of diversion disclosed that the produce was not mer- 
chantable, the rejection was lawful_--......--.------------ 
OPA REGuLaTIons 
Interpretation of Article II, Section 9 (b), Revised Maximum Price 
ANNIE WEE Sige ig ln ai dda nshmobk tiesea te ee 
OraAL HEARING 
Wonee Oc. in Gounlerein.. . .. ~ «065 os n5 aso nncuaedaadsenaentauena 
PAYMENT 
Complaint satisfied by, of claim by carrier__..-.------------------ 
PLACE OF INSPECTION 
Facts showing agreement as to......_-....---------- . 
PRACTICE AND PLEADING 
Failure to Prove Cause of Action 
Where complainant pleaded a contract of purchase and sale, but 
denied in its opening statement that the transaction was one of 
purchase and sale, it is held, that complainant is not entitled 
to an award of reparation on such alleged cause of action----- 
Materiality and Relevancy of Defense 
In raising a defense that celery of the wrong brand was delivered 
by the seller, the respondent-buyer must show its materiality 














































and relevancy------ iw cthn Jpicdeen Seen aeinaes wih 
PRINCIPAL AND AGENT 
Apparent authority of agent to purchase. ......-...-.------------ 
Broker Acting as Agent for Both Parties 
A broker may act as agent for both seller and buyer. ---.--.----- 
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Dismissal of Complaint for Reparation Against Broker 
Where complainant-seller alleged that respondent-buyer of plums 
and nectarines attempted to cancel the contract by agreement 
with respondent broker, in an action against the broker for loss 
sustained by buyer’s rejection, held, that there was no evidence 
indicating that the broker asserted authority from complainant 
to accept the buyer’s cancellation and the complaint against the 
broker should be dismissed 
Effect of failure to object to seller’s wired confirmation 
Effect of Failure to Prove Agency 
Where complainant, after alleging a contract of purchase and 
sale, asserted in its opening statement that the transaction 
was in fact one of agency, and failed to establish that such 
agency was ever created or its terms and conditions, it is held, 
that no award of reparation is justified on the agency theory 
for failure of complainant to allege and prove the agency 
Evidence establishing agency 
Ratification by principal 
Undisclosed Principal 
Liability of Agent 
Where respondent, in selling tomatoes as principal to com- 
plainant, guaranteed the tomatoes against disease, res- 
pondent’s liability for breach of the guarantee is not 
altered because invoices disclosed third party as the real 
principal and seller 
PUBLICATION OF Facts 
Suspension of license 


RECONSIDERATION 
Dismissal of petition for, on ground that no new facts or arguments 


were advanced in the petition to show that the questions presented 
were erroneously decided 475, 891 

Failure to File Within Prescribed Period 
Petition for reconsideration dismissed for failure to file within 
10 days after service of original order as provided by rules of 
practice and, in addition, the statements made in the petition 
were previously raised and were considered in the issuance of 
the prior order 

Respondent’s petition for reconsideration dismissed where evidence 
supports prior order 

Respondent’s petition for reconsideration dismissed where original 
order found supported by the facts and the law_-.___-------- --- 

Where a carload of onions was rejected by respondent and complainant 
offered to reduce the price after permitting the onions to be un- 
loaded, it was properly held that respondent’s rejection was not 
without reasonable cause and since all matters raised were fully 
considered in the previous decision which on review is believed 
to be sound, the petition for reconsideration is dismissed -_--- - - --- 
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Extension of Time for Filing Petition for 
Where respondent’s petition for reopening and reconsideration 
was not filed within 10 days after service of the order, but 
respondent represented that the delay was due to illness of 
one of the partners, the time for filing is extended and the 
petition is entertained as though filed within time 
Petition for, of prior order, granted 
REHEARING 
Dismissal of petition for 
REHEARING AND RECONSIDERATION 
Dismissal of petition for 
REJECTION OF COMMODITY 
Effect of f. 0. b. acceptance final term 
Reasonable Cause 
Failure to deliver in accordance with contract 
Rejection because of misrouting as constituting rejection without 
reasonable cause 
Unlawfal Rejection 
19, 31, 206, 340, 347, 399, 473, 1120, 1230 
Where buyer in an f. o. b. sale rejected a carload of grapes on the 
basis of a restricted inspection at destination, and where sub- 
sequent unrestricted inspections showed the grapes were in 
suitable shipping condition, held, the buyer’s rejection was 
without reasonable cause 
Where celery clearly graded U. S. No. 1 at shipping point, and 
where a restricted inspection at destination showed discolora- 
tion and watersoaked areas, but a complete inspection of the 
car eight days after arrival at destination showed the celery 
still graded U. S. No. 1, held, that respondent’s rejection of the 
car based upon the restricted inspection was not justified_-_ 
Waiver of right to claim relief for any breach of contract by 
REOPENING OF PROCEEDING 
Denial of Request for 
Where respondent requested reopening a default more than 
four months after the default, for the reason that failure to 
file an answer was due to inadvertance, the request is denied 
because not filed within a reasonable time and good cause for 
reopening the default is not shown 
REPARATION 
Breach of Warranty 
Where complainant purchased a carload of oranges from re- 
spondents with a shipper’s guarantee of soundness for decay 
within 5 percent, and inspection at destination showed the 
oranges contained an average of 17 percent blue mold rot and 
other damage, and complainant accepted the shipment, sold 





1350 CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECS. 7A.D, 


VOLUME 7—1948 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


ReparatTion—Continued Page 
Breach of Warranty—Continued 
the oranges at auction, and incurred a deficit in disposing of 
the fruit, it is held, that respondents violated section 2 of the 
act by furnishing a car of oranges which failed to conform to 
the contract specifications, and, therefore, complainant is 
entitled to an award of reparation for the loss sustained, con- 
sisting of the amount paid to respondents by complainant for 
the oranges, plus the deficit suffered by complainant in dis- 
posing of the shipment 
Failure to Accept and Pay for Produce 
Where complainant alleged that it delivered certain quantities of 
frozen raspberries to storage, in accordance with its contract 
with respondent, but respondent failed and refused to accept 
delivery and pay for the produce, and where respondent failed 
to file an answer to the complaint, held, that failure to answer 
constituted an admission of the facts alleged in the complaint, 
and respondent’s failure to accept and pay for the raspberries 
tendered was in violation of the act, for which reparation should 
be awarded complainant in the amount of the difference between 
the contract price and the amount realized on resale 
Failure to Accept and Pay Purchase Price 
Where respondent purchased apples for shipment and complainant 
fulfilled the contract on its part, but respondent failed to accept 
and pay the purchase price of the apples, and failed to file an 
answer to the complaint, it is held that respondent’s failure to 
answer the complaint constitutes an admission of the allega- 
tions of fact in the complaint and that respondent’s failure to 
accept and pay the agreed purchase price for the apples stored 
at its direction is a violation of the act for which complainant 
should be awarded reparation for the damages sustained 
Failure to Account for Deficit 
Where respondent shipper failed to account for deficits incurred 
on several shipments of watermelons consigned to complainant 
to be handled for respondent’s account, it is held that re- 
spondent’s failure to make prompt payment of such deficits 
on demand entitles complainant to an award of reparation in 
amount of the deficits incurred by complainant, and that re- 
spondent’s failure to answer the complaint filed is deemed to 
be an admission of the truth of the allegations contained in 
the complaint and a waiver of oral hearing in accordance with 
the rules of practice 
Failure to Account for Half of Joint Costs 
Where the parties entered into an agreement whereby a carload 
of Mexican tomatoes grading U. 8. No. 1 at Chicago was to be 
sold by respondent on joint account with complainant at a 
joint cost higher than the price paid by complainant, of which 
the respondent was advised, but because the tomatoes failed to 
grade U. 8. No. 1 at New York destination, respondent sold 
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them for account of complainant before complainant 
could object, it is held that the agreement provided for U. S. 
No. 1 tomatoes at Chicago and Federal inspection certificate 
discloses that complainant shipped such tomatoes, and, there- 
fore, reparation should be awarded complainant for the differ- 
ence between the sum remitted by respondent and a half of the 
joint cost specified in the agreement 
Failure to Account on Joint Account Agreement 
Where respondent accepted delivery of a carload of apples and a 
carload of pears without objection after entering into an oral 
agreement with complainant to handle these shipments under a 
joint account contract and accounted for the apples under this 
agreement but remitted for the pears on a brokerage basis 
without showing any justification for making such return, it is 
held that the transaction is removed from the Michigan Statute 
of Frauds by respondent’s acceptance of delivery of both ship- 
ments and accounting for the apples under the joint account 
agreement, and that respondent is liable in reparation for the 
additional sum due complainant under the joint account 
agreement 37 
Failure to Deliver 
Where complainant alleged a contract to purchase tomatoes from 
respondent who refused to ship them, and respondent denied 
the existence of a contract or the authority of the broker to 
make such a contract, held, that the evidence establishes 
respondent contracted, through the broker, to sell tomatoes 
to complainant and reparation should be awarded complainant 
for the difference between the contract price and the higher cost 
of tomatoes purchased as replacements--_--_-..------------- 
Where it is alleged that the parties entered into an agreement for 
the sale of 45,000 pounds of frozen strawberries by respondent 
to complainant and that respondent failed and refused to make 
any deliveries under the contract, and where respondent failed 
to file an answer to the complaint, held, that respondent’s 
failure to answer constitutes an admission of the allegations 
of the complaint, and respondent’s failure to deliver was a 
violation of the act for which reparation should be awarded 
complainant 478, 480, 482 
Where respondent seller failed to deliver a quantity of frozen 
strawberries as provided in the contract and complainant- 
buyer was compelled to make replacement purchases to supply 
its needs, it is held that the measure of damages is the difference 
between the contract price of the produce not delivered and 
the cost of replacement and respondent’s failure to answer 
the complaint operates as an admission of the facts pleaded 
and the failure to deliver constitutes a violation of section 2 
of the act, and reparation should be awarded for the loss 
sustained by complainant 
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Where seller refused to ship grapes to buyers pursuant to con- 
tracts, claiming no contracts existed, but the evidence shows 
that the broker, with the knowledge and consent of seller, 
negotiated for the sale of 10 carloads of grapes to buyers and 
seller told the broker to confirm the sale, held, that the broker 
was authorized to act as the agent of seller in negotiating and 
confirming the contracts and seller’s failure to deliver entitles 
complainants to an award of reparation for the amount of the 
loss sustained by them 
* Failure to Deliver Commodity in Accordance With Contract 
Where complainant seeks loss sustained from breach of alleged 
guarantee against disease on arrival of tomatoes purchased 
from respondent and respondent alleges it acted as agent for 
third party who was allowed to intervene and file claim against 
complainant for unpaid purchase price, held, that the evidence 
establishes respondent contracted as a principal, the contract 
contained guarantee against disease, and a loss was sustained 
by complainant from diseased tomatoes, and, therefore, repara- 
tion should be awarded complainant against respondent for the 
loss sustained by the former and the intervenor’s petition 
should be dismissed 
Failure to Deliver Produce of Quality Represented 
Where complainant alleged a contract to purchase carloads of 
frozen fancy fruits and vegetables from respondent and pay- 
ment therefor, and complainant resold the produce after 
respondent refused its return because of claimed bad condition, 
held, that since the produce was purchased from respondent on 
the basis that it was “fancy” quality and it was not of the 
quality represented, complainant is entitled to an award of 
reparation in the amount of the difference between the agreed 
purchase price paid and the proceeds realized from the resale 
of the commodity 
Failure to Make Full Payment Promptly 
Although respondent violated the act by attempting to collect 
the full amount claimed in connection with a separate trans- 
action between itself and complainant and withholding the 
proceeds on the transaction upon which the claim was based, it 
is held, that respondent’s violation of the act does not, in itself, 
deprive it of the privilege of filing a counterclaim 
Failure to Pay 
Where respondent purchased a carload of 450 sacks of potatoes 
at Chicago which complainant’s agent warranted as to grade 
and respondent refused to pay the purchase price claiming 
that the potatoes unloaded were damaged by freezing, held, 
that respondent’s evidence shows 188 sacks of potatoes had 
wet break-down but there is no proof of injury as to the other 
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sacks, and reparation should be awarded complainant for the 
purchase price of the carload less a deduction to respondent 
for decay in the 188 sacks 
Failure to Pay Balance of Purchase Price 

Where buyer rejected one car of grapes purchased on an f. o. b. 
shipping point basis, and seller resold the grapes at public 
auction on an ‘‘as is”’ basis, held, the facts show the grapes were 
in suitable shipping condition, the seller’s resale was proper, 
and reparation should be awarded seller for the balance of the 
purchase price 

Where complainant alleged a sale of a carload of potatoes to 
respondent who accepted delivery but paid only a small part 
of the agreed purchase price therefor, and respondent failed to 
answer the complaint, it is held that, in accordance with the 
rules of practice, respondent’s failure to answer the complaint 
constitutes an admission that the facts alleged therein are true, 
and a waiver of hearing, and reparation should be awarded 
complainant for the balance of the purchase price 

Where complainant alleged a sale of a truckoad of watermelons 
in interstate commerce to respondent who accepted delivery but 
paid only a small part of the agreed purchase price therefor and 
failed to answer the complaint, it is held that, in accordance 
with the rules of practice, respondent’s failure to answer the 
complaint constitutes an admission that the facts therein al- 
leged are true, and a waiver of hearing, and reparation should 
be awarded complainant for the balance of the purchase price-- 

Where complainant alleged that respondent issued his check in 
payment of the purchase price for a truckload of potatoes, which 
check was dishonored by the bank upon which it was drawn, 
and that respondent subsequently paid only a part of the 
agreed purchase price and failed to answer the complaint filed 
against him to recover the price of the potatoes, it is held, that 
respondent’s failure to make full and prompt payment of the 
purchase price of the commodity was, and is, in violation of 
section 2 of the act, that respondent’s failure to answer the 
complaint is deemed to be an admission of the facts alleged 
therein and a waiver of oral hearing, in accordance with the 
rules of practice, and that complainant should be awarded rep- 
aration in the amount claimed, with interest 

Where complainant alleged the sale and delivery of truckloads of 
bananas to respondent who admitted receiving the shipments 
but alleged that most of the bananas were dumped because 
they were burnt and boat-ripe, held, that in the absence of 
proof of a breach of contract on the part of complainant, rep- 
aration should be awarded complainant for the balance of the 
purchase price 
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Where complainant proved its sale and delivery to respondent of 
one truckload of potatoes, for which respondent paid a part of 
the purchase price, but refused to pay the balance thereof for 
the alleged reason that the potatoes were inherently defective, 
held, that respondent failed to prove by a preponderance of the 
evidence that the potatoes delivered by complainant were in- 
herently defective, and respondent’s failure to pay the balance 
of the purchase price is a violation of the act for which repara- 
tion should be awarded complainant 

Where complainant sold a truckload of watermelons to respondent 
and the latter unloaded the melons and gave complainant $50 and 
a check for the balance of purchase price, but respondent stopped 
payment on the check contending that complainant warranted 
the melons would be merchantable and that an inspection made 
shortly after payment showed they were not merchantable, 
held, that complainant made no warranty concerning the 
melons and, since respondent unloaded, counted and examined 
the melons prior to payment, respondent was bound by its 
inspection and reparation is awarded complainant for the 
balance of the purchase price 

Where complainant sold respondent several lots of tomatoes, 
making separate charges for the tomatoes and the containers, 
and respondent accepted delivery, paid a part of the agreed 
purchase price, and failed to answer the complaint, it is held that 
the cost of the containers was a necessary part of the cost of the 
tomatoes and respondent’s failure to answer is deemed an 
admission that the allegations contained in the complaint are 
true and, therefore, reparation should be awarded complainant 
in the full amount of the agreed price of the tomatoes and 


Where confirmations of sale provided that potatoes were to con- 
tain “‘no soft rot’’ but complainant contended that a strict ap- 
plication of this special agreement was not intended but this 
was not conceded by respondent who reconditioned the potatoes 
and sold them for the account of complainant to whom net 
proceeds were remitted, it is held, that there was no proof of 
modification of the contract, and since respondent offered no 
sound basis for computing damages, it is liable for the contract 
price less freight, cost of reconditioning and value of potatoes 
I a pa us si sa thc ont ai cect alee te diane incre ce ws EE orc aks as on se a Ste 

Where it is alleged that complainant sold and delivered three 
truckloads of mixed fruits and vegetables to respondent, and 
that respondent accepted the produce but has paid only a part 
of the purchase price thereof, and where respondent failed to 
file an answer in the case, held, that respondent’s failure to 
answer constitutes a waiver of hearing in the case and is deemed 
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to be an admission of the allegations in the complaint, and 
respondent’s failure to pay the balance of the purchase price is 

a violation of the act for which reparation should be awarded 
ORURGINIROIR 6 ios eo i Senecio eeaeenceaew om 

Where it is alleged that complainant sold and delivered to res- 
pondent one truckload of potatoes and one truckload of cabbage, 

but that respondent paid part of the purchase price and withheld 

the remainder for the alleged reason that the cabbage was of 

poor quality and there was a shortage in the shipment, and 

where respondent failed to file an answer in the case, held, 
respondent’s failure to answer constitutes a waiver of hearing 

and an admission of the allegations in the complaint, and 
respondent’s failure to pay the balance of the purchase price 

is a violation of the act for which reparation, with interest, 

should be awarded complainant - _.............-.......---.- 

Where respondent accepted delivery of a carload of lettuce from 
complainant under agreement to accept if in satisfactory con- 

dition on arrival at a price to be agreed upon, and respondent 

thereafter remitted the net proceeds on a consignment basis, in 

absence of agreement on price, it is held, that a price equivalent 

to the reasonable value is implied and sales made during first 

five days constitute best evidence of that value from which a 

margin of fifty cents per crate is deducted to cover losses, 

expenses and profits and reparation should -be awarded on that 

basis after deducting payment made and freight charges_-_-_--- 

Where respondent failed to answer the complaint for the recovery 

of the sum of the purchase prices of four truckloads of celery 

but respondent paid complainant a portion of the sum or 

which the complaint was filed, it is held, that complainant 

should be awarded reparation in the amount of the unpaid 

balance of the sum of the purchase prices with interest_-_-__--- 

Where respondent inspected, purchased and accepted delivery of 

three truckloads of bananas but failed to pay complainant the 

full amount of the agreed purchase price and failed to answer 

the complaint, it is held, that the failure to answer constitutes 

an admission of the truth of the allegations in the complaint 

and reparation should be awarded complainant for the unpaid 

balance of the contract purchase prices, with interest___---_-- 

Where respondent purchased and accepted delivery of a carload 

of bananas and thereafter remitted net proceeds which were 
accepted by complainant as part payment only, it is held 
that respondent’s failure to answer the complaint is deemed an 
admission that the complaint is true and constitutes a waiver 
of an oral hearing, and reparation should be awarded com- 
plainant in the amount of the balance of the contract purchase 
price, and the facts should be published-------------- 
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Where respondent purchased potatoes in interstate commerce 
and paid complainant only a part of the agreed purchase price, 
and failed to answer the complaint filed to recover the balance 
due, it is held, that respondent’s failure to pay the full purchase 
price for the potatoes was in violation of the act entitling com- 
plainant to an award of reparation and, in accordance with the 
rules of practice, respondent’s failure to answer the complaint 
constitutes an admission of the facts therein alleged and oper- 
ates as a waiver of oral hearing 
Where the preponderance of the evidence showed that a com- 
promise agreement was entered into by the parties providing 
for the allowance by respondent-seller of a deduction from the 
purchase price upon acceptance of a car of celery by complainant- 
buyer, and ii is shown that complainant accepted the celery 
and paid the draft covering the original purchase price, but that 
respondent has failed to remit the deduction agreed upon, held, 
that respondent’s failure to pay is a violation of section 2 of the 
act for which reparation should be awarded complainant- _- -- 
Failure To Pay Loss on Consignment for Sale 
Where complainant seeks loss sustained on sale of tomatoes for 
respondent under consignment agreement and respondent ad- 
mitted liability, held complainant is entitled to reparation for 
the amount claimed 
Failure To Pay Proceeds from Resale 
Where complainant inadvertently paid the draft for a carload of 
potatoes which was rejected and respondent failed to answer 
the complaint filed for recovery of the purchase price, it is held, 
that the report of investigation indicates that the potatoes met 
the contract requirements when they were rejected by com- 
plainant without reasoonable cause, and, complainant, there- 
fore, is entitled to recover only the net proceeds received by 
respondent on resale of the produce------ ibaa Re eee aN cas 876 
Failure To Pay Purchase Price 
Respondent’s failure to answer the complaint and its failure 
to pay for tomatoes purchased after inspection and acceptance 
of delivery entitles complainant to an award of reparation for 
the agreed purchase price 
Where complainant alleged a sale of a carload of potatoes in 
insterstate commerce to respondent, who accepted delivery but 
failed to pay the full amount of the agreed purchase price and 
failed to answer the complaint, it is held that, in accordance with 
the rules of practice, respondent’s failure to answer the com- 
plaint constitutes an admission that the facts alleged in the 
complaint are true, and reparation should be awarded com- 
plainant on the basis of the facts alleged in the complaint and 
respondent’s default 
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Where complainant alleged a sale of a truckload of oranges to 
respondent who accepted delivery and transported the oranges 
in interstate commerce from Florida to Pennsylvania but 
failed to pay the agreed purchase price therefor and failed to 
answer the complaint, it is held, that in accordance with the 
rules of practice, respondent’s failure to answer the complaint 
constitutes an admission of the facts alleged therein and a 
waiver of hearing, and reparation should be awarded complain- 
ant for the purchase price, with interest 807 

Where complainant alleged it sold and delivered five carloads of 
mixed vegetables to respondent, but that respondent failed to 
pay therefor, and where respondent failed to file an answer to 
the complaint, Held: respondent’s failure to answer constitutes 
an admission of the allegations of the complaint, and respond- 
ent’s failure to pay is a violation of section 2 of the act for which 
reparation should be awarded complainant 

Where complainant alleged sales of apples in interstate commerce 
to respondent who accepted delivery but failed to pay the full 
amount of the agreed purchase price and failed to answer the 
complaint, it is held that, in accordance with the rules of prac- 
tice, respondent’s failure to answer the complaint constitutes 
an admission that the facts therein alleged are true, and a 
waiver of hearing, and reparation should be awarded complain- 
ant on the basis of the facts alleged in the complaint and re- 
spondent’s default 

Where complainant alleged sales of three carloads of potatoes 
in interstate commerce to respondent who accepted delivery but 
failed to pay the agreed purchase prices, and failed to answer the 
complaint, it is held that, in accordance with the rules of 
practice, respondent’s failure to answer the complaint con- 
stitutes an admission that the facts alleged in the complaint 
are true, and a waiver of hearing, and reparation should be 
awarded complainant on the basis of the facts alleged in the 
complaint and respondent’s default - - - - - 

Where complainant alleged sales of tomatoes in interstate com- 
merce to respondent who accepted delivery but failed to pay 
the agreed purchase price therefor and failed to answer the 
complaint, it is held that, in accordance with the rules of prac- 
tice, respondent’s failure to answer the complaint constitutes 
an admission that the facts therein alleged are true, and a 
waiver of hearing, and reparation should be awarded complain- 
ant for the purchase price, with interest. - - - asec 

Where complainant alleged that it delivered to respondent one 
earload of onions in accordance with their contract of sale 
and that respondent accepted said onions but has refused and 
failed to pay therefor, and respondent did not file an 
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answer in the proceeding, held, that respondent’s failure to 
answer constitutes an admission of the allegations of the com- 
plaint and respondent’s failure to pay the purchase price is a 
violation of section 2 of the act for which reparation should be 
awarded complainant in the amount of the unpaid purchase 


Where complainant alleged that it delivered two lots of peaches 


to respondent who accepted delivery without complaint but 
has failed and refused to pay the agreed purchase prices there- 
for, and where respondent has failed to file an answer, it is held 
that respondent’s failure to answer constitutes an admission 
of the allegations of the complaint and his failure to pay the 
agreed purchase prices is in violation of the act, and, therefore, 
reparation should be awarded complainant in the amount of 
the agreed purchase prices with interest__....._..---_------ 


Where complainant alleged that it sold a quantity of tomatoes 


to respondent, and the latter accepted delivery but failed to 
pay the purchase price, and respondent failed to file an answer 
to the complaint, held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the 
complaint, and respondent’s failure to pay the agreed purchase 
price was a violation of the act for which reparation should be 
awarded complainant in the amount of the purchase price--_-- 


Where complainant alleged that it sold and delivered one carload 


of grapes to the respondent, and that respondent accepted said 
grapes but refused to pay therefor, and respondent failed to file 
its answer within the required time, held, that respondent’s 
failure to answer constitutes an admission of the facts alleged in 
the complaint, and respondent’s failure to pay the full purchase 
price is a violation of the act for which reparation should be 
awarded complainant in the amount of the unpaid balance of 


I UN ND = kn i a he hss bet hci an so 


Where complainant alleged that it sold and delivered one truck- 


load of potatoes to respondent in accordance with their con- 
tract, as amended, and that respondent accepted said potatoes 
but failed to pay therefor, and failed to file an answer to the 
complaint, held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint, 
and that respondent’s failure to pay the contract price is a viola- 
tion of section 2 of the act for which reparation should be 


OPC Tis CORNIININONG og Ss sos Do aE anc ecient anann 


Where complainant alleged that it sold and delivered to respond- 


ent one carload of potatoes, for which respondent refused to 
pay, and where respondent failed to file an answer to the 
complaint, Held: respondent’s failure to answer constitutes 
an admission of the allegations of the complaint, and its failure 
to pay the purchase price is a violation of § 2 of the act for 
which reparation should be awarded complainant_--__-.------ 
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Where complainant alleged that it sold and delivered two truck- 
loads of bananas to respondent, and respondent accepted said 
bananas and gave complainant his check in payment therefor, 
but payment on said check was stopped and a protest fee was 
charged against complainant, and respondent failed, after 
notice, to file an answer to the complaint, held, that respondent’s 
failure to answer constitutes an admission of the facts alleged 
in the complaint and that reparation in the amount of the 
purchase price plus the protest fee incurred should be awarded 
iis CORRIING 2S oo 5 5 el eawkeee kd See Sk eee ath 410 
Where complainant alleged that respondent failed to pay the 
agreed purchase price for a truckload of grapefruit, after re- 
spondent’s check given in settlement of the purchase price was 
dishonored by the bank upon which it was drawn, and respond- 
ent failed to answer the complaint brought against him for re- 
covery of the price, it is held that respondent’s failure to make 
full and prompt payment of the purchase price of the grape- 
fruit was, and is, & violation of section 2 of the act, that respond- 
ent’s failure to answer the complaint is deemed to be an admis- 
sion of the allegations contained therein and a waiver of oral 
hearing, in accordance with the rules of practice, and that 
complainant should be awarded reparation in the amount 
Claimad. With Ineeieiie oS kb en Sadness eons 319 
Where complainant alleged that respondent failed to pay the 
price agreed upon for a carload of potatoes delivered and 
accepted by him, stopped payment on his check given in 
settlement, and respondent failed to answer the complaint, it is 
held, that respondent’s failure to make prompt payment of the 
agreed price for the potatoes was in violation of section 2 of 
the act, and his failure to answer the complaint is deemed to be 
an admission of the facts alleged therein, and reparation 
should be awarded complainant in the amount of the agreed 
THGNOOR. WONG i eck on oa dwn denn den eaeeaneen 840 
Where complainant seeks reparation for the purchase price “of 
two carloads of lettuce sold and received by respondent, and 
respondent alleges that the lettuce was not of the grades war- 
ranted and was deteriorated when received, and that a new 
contract was entered into whereby respondent was to handle 
the lettuce for complainant’s account, held, that the lettuce was 
of the grades warranted when shipped, respondent failed to 
sustain the burden of showing that the lettuce was not in suit- 
able shipping condition, and the evidence failed to show that 
complainant agreed to a cancellation of the contract and, 
therefore, reparation should be awarded complainant in the 
amount of the purchase price. ..........------------- 
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Where complainant sold a carload of oranges to respondent who 


received them without complaint but failed to pay the agreed 
price, held, that complainant is entitled to an award of repara- 
tion in the amount of the purchase price__.._______________- 


Where complainant sold a truckload of cauliflower to respond- 


ent, who accepted delivery but failed to pay the purchase price 
and failed to file an answer to the complaint, held, that respond- 
ent’s failure to answer was a waiver of an oral hearing and an 
admission of the facts alleged in the complaint, and respond- 
ent’s failure to pay the agreed purchase price was a violation 
of the act for which reparation should be awarded complainant 
inthe wimoiint Gb snGniNte | 25 8 oo eee sso cece ses 


Where complainant sold and delivered to respondent one truck- 


load of onions and respondent accepted the onions but failed 
to pay the purchase price therefor, and subsequent to the filing 
of the complaint the parties entered into a stipulation agree- 
ment providing for payment of the amount due in installments, 
but respondent defaulted in making the payments due, and 
where respondent failed to file an answer to the complaint, 
held, that respondent’s failure to file an answer constitutes an 
admission of the allegations of the complaint and a waiver of 
hearing on the facts, and respondent’s failure to pay the full 
purchase price for the onions delivered is a violation of the 
act for which reparation should be awarded complainant in 
the amount of the full purchase price_.._--_.-...---------- 


Where complainant sold respondent a carload of apples at an 


agreed price, but after arrival of the shipment and inspection 
by respondent, the latter notified complainant that he was re- 
jecting the car because the apples were not as good as he ex- 
pected, and the complainant thereupon reduced the price of 
the apples after which respondent accepted the shipment, but 
failed to pay complainant the purchase price under the new 
agreement, and failed to answer the complaint filed against 
him for recovery of the price, it is held, that respondent’s 
failure to pay the purchase price of the apples in question was, 
and is, in violation of the act, his failure to answer the com- 
plaint is deemed to be an admission of the truth of the allega- 
tions contained therein and also constitutes a waiver of hear- 
ing, in accordance with the rules of practice, and, therefore, 
complainant is entitled to an award of reparation in the amount 
of the purchase price under the new agreement-_-_--_--------- 


Where complainant, the assignee of three produce distributors, 


alleged the sale and delivery by its assignors of various fresh 
fruits and vegetables to the respondent, who accepted said 
produce but refused to pay therefor, and respondent failed to 
file an answer to the complaint, held, that respondent’s failure 
to answer was a waiver of an oral hearing and admission of the 
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Failure to Pay Purchase Price—Continued 
facts alleged in the complaint, and respondent’s failure to pay 
the agreed purchase prices was a violation of the act for which 
reparation should be awarded the complainant in the total 
smount of the purchase priee. . ...2..<.s5n se mennce ca ne oo 356 
Where complainant wired report of purchase of seven carloads 
of lettuce after inspection by respondent’s authorized agent 
and respondent failed to object to such purchase until after 
arrival of the shipments at destination, it is held, that re- 
spondent is bound by the terms of the contract negotiated after 
inspection by its agent and reparation should be awarded 
complainant for the full amount of the contract purchase 
prices for all shipments involved herein___---__.----------- 1205 
Where it is alleged that complainant sold and delivered to 
respondent one truckload of potatoes, but that respondent has 
failed and refused to pay the purchase price thereof, and where 
respondent failed to file an answer in the proceeding, held, that 
respondent’s failure to answer constitutes an admission of the 
facts alleged in the complaint, and respondent’s failure to pay 
the purchase price is a violation of the act for which reparation 
should be awarded complainant. -._.....-.--..----------- 838 
Where it is alleged that complainant sold and deliv ered to respond- 
ent three carloads of peaches, and that respondent accepted the 
peaches but has failed and refused to pay therefor, and where 
respondent failed to file an answer to the complaint, held, that 
respondent’s failure to answer constitutes an admission of the 
allegations of the complaint, and respondent’s failure to pay 
the purchase price is a violation of section 2 of the act for which 
reparation should be awarded complainant__-.---.---.------ 799 
Where it is alleged that complainant sold and delivered to respond- 
ent two truckloads of onions and that respondent has failed and 
refused to pay the balance of the purchase price, and where 
respondent failed to file an answer in the proceeding, held, that 
respondent’s failure to answer constitutes an admission of the 
allegations of the ecmplaint, and respondent’s failure to pay the 
remainder of the purchase price is a violation of the act for 
which reparation should be awarded complainant----_-------- 836 
Where it is alleged that complainant sold and delivered two 
truckloads of celery to respondent and respondent accepted the 
produce, giving complainant its checks in payment therefor, but 
the checks were returned by the trust company to which pre- 
sented for payment with the notation ‘Insufficient Funds,” 
and where respondent failed to file an answer to the complaint, 
Held: respondent’s failure to answer constitutes an admission 
of the allegations of the complaint, and respondent’s failure to 
pay is a violation of the act for which reparation should be 
SRnT COPNMIRIOIIE 36 io oo seeded deaoweauseedenantone 586 
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Where it is alleged that respondent failed and refused to pay 


complainant the purchase price for 15 baskets of peppers deliv- 
ered to respondent by complainant, and where respondent failed 
to file an answer in the proceeding, held, that respondent’s 
failure to answer constitutes an admission of the facts alleged 
in the complaint and reparation should be awarded complain- 
Gi tor Ge amunb NIG: 525.3. 5S ee sesh eee ese 


Where it is alleged that respondent failed and refused to pay for 


certain lots of mushrooms, special mushrooms and escarole 
delivered to it by complainant, and where respondent failed to 
file an answer to the complaint, Held: respondent’s failure to 
answer constitutes an admission of the allegations of the com- 
plaint, and respondent’s failure to pay is a violation of § 2 of 
the act for which reparation should be awarded complainant_- - 


Where it is alleged that respondent has failed and refused to pay 


complainant the purchase price for 276 containers of various 
fruits and vegetables delivered to him by complainant, and 
where respondent has failed to file an answer in the proceeding, 
held, that respondent’s failure to answer constitutes a waiver of 
oral hearing and an admission of the allegations of the com- 
plaint, and respondent’s failure to pay is a violation of the act 
for which reparation, with interest, should be awarded com- 
DNS oe So oe eet Sis peu ae een deNoeaes 


Where it is alleged that respondent has failed to pay the full 


purchase price tor two carloads of watermelons delivered to 
respondent by complainant, and where respondent failed to file 
an answer to the complaint, held, that respondent’s failure to 
file an answer constitutes an admission ot the facts alleged in 
the complaint, and respondent’s failure to pay the full amount 
of the agreed purchase price is a violation of the act for which 
reparation should be awarded complajnant-_.....----------- 


Where respondent failed to answer the complaint alleging that 


respondent purchased and accepted delivery of four carloads of 
produce and in payment therefor it gave complainant checks 
upon which payment was refused and protest fees were thereby 
incurred, it is held that complainant is entitled to recover the 
sum of the contract purchase prices for the produce plus protest 
fees incurred on the worthless checks___._-..-__------------ 


Where respondent failed to answer the complaint alleging that 


respondent purchased and accepted delivery of four carloads 
of produce and in payment therefor it gave complainant 
checks upon which payment was refused and protest fees were 
thereby incurred, it is held that complainant is entitled to 
recover the sum of the contract purchase prices for the produce 
plus protest fees incurred on the worthless checks - -.----.-.- 


Where respondent, in counterclaim, sought the purchase price of 


tomatoes sold and shipped to complainant, which tomatoes 
complainant claims were not in suitable shipping condition, 
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held that the tomatoes were abnormally deteriorated and 
reparation should be awarded respondent for the proceeds trom 
the resale of the tomatoes by complainant - Easy 

Where respondent inspected, purchased and accepted delivery or 
1200: bags of onions which he thereafter transported in inter- 
state commerce to destination but subsequently stopped pay- 
ment on his check tor the agreed purchase price, it is held, that 
respondent’s failure to answer the complaint is deemed an 
admission of the truth of the allegations in the complaint and 
constitutes a waiver of an oral hearing, and reparation should 
be awarded complainant in the full amount of the contract 
purchase price with interest, and the facts should be published _ 

Where respondent purchased a carload of tomatoes on track from 
complainant and unloaded the tomatoes but refused to pay 
therefor claiming the tomatoes were diseased, held, that there 
were no implied warranties of fitness and merchantability since 
respondent inspected a portion of the load and relied on its 
own judgment, and reparation should be awarded ne 
for the purchase price of the tomatoes -. 

Where respondent purchased a carload of watermelons and on 
arcival of the shipment objected to the price because of the 
condition of the melons, and the price was reduced by complain- 
ant, delivery thereafter being accepted and check given in 
payment of reduced price but payment was later stopped on the 
check and respondent failed to answer the complaint, it is held 
that respondent’s failure to pay complainant the reduced 
purchase price for the watermelons is a violation of the act, and 
his failure to answer the complaint is deemed to be an admission 
of the truth of the allegations contained therein, and reparation 
should be awarded complainant for the amount claimed 

Where respondent purchased and accepted delivery from com- 
plainant’s assignors of several lots of produce but has failed 
ever since to pay the purchase prices therefor and failed to 
answer the complaint although it admitted liability during an 
investigation by the Department, it is held that failure to 
answer constituted an admission of the truth of the allegations 
in the complaint and reparation is awarded complainant for the 
sum of the contract purchase prices with interest ; 

Where respondent purchased and accepted delivery of two car- 
loads of potatoes but failed to pay complainant the full amount 
of the contract purchase prices and failed to answer the com- 
plaint, it is held that failure to answer constitutes an admission 
of the truth of the allegations in the complaint and reparation 
should be awarded complainant for the unpaid balance of the 
contract purchase prices, with interest ? 315 

Where respondent purchased peaches on complainant’ s truck, but 
failed to take delivery thereof within the time agreed, and the 
peaches were subsequently resold by complainant in a spoiled 
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condition, held, respondent’s failure to take delivery and to 
pay the balance of the purchase price in accordance with the 
terms of the contract was a violation of section 2 of the act for 
which reparation should be awarded complainant 
Where respondent purchased potatoes from complainant and 
accepted the commodity upon delivery, but failed to pay the 
purchase price therefor, and failed to answer the complaint 
filed against it for recovery of the price, it is held that failure 
to pay the agreed contract price is a violation of the act, that 
failure to answer the complaint constitutes a waiver of oral 
hearing and an admission of the facts alleged in the complaint, 
and that complainant should be awarded reparation in the 
amount of the purchase price, less a credit for empty sacks 
returned, plus interest 
Failure to Pay Share of Joint Account Loss 
Where complainant alleged an agreement with respondent for the 
joint handling of 14 carloads of tomatoes, and under the terms 
of the agreement the purchase price was advanced by the com- 
plainant, but respondent failed to pay its share of the loss result- 
ing from the sales and did not file an answer to the complaint, 
held, that respondent’s failure to answer admits the allegations 
of the complaint and reparation should be awarded complainant 
for the amount claimed 
Failure to Return Money Advanced 
Reparation awarded complainant for respondent’s failure to pay 
back balance of an advance remaining in the hands of respond- 
ent who failed to make shipment of grapes to complainant as 


Failure to Take Delivery 
Where respondent purchased peaches on complainant’s truck, 
but failed to take delivery thereof within the time agreed, and 
the peaches were subsequently resold by complainant in a 
spoiled condition, held, respondent’s failure to take delivery 
and to pay the purchase price in accordance with the terms of 
the contract was a violation of section 2 of the act for which 
reparation should be awarded complainant 
Payment of Undisputed Amount 
Since respondent’s answer denies owing the amount claimed, but 
admits owing complainant a certain sum, and complainant 
applied for an order requiring the payment by respondent of 
such undisputed amount, it is so ordered, leaving the respond- 
ent’s liability for payment of the remaining disputed amount, 
as well as interest on the undisputed amount, for subsequent 
determination in the usual and regular manner under the act-- 
Unlawful Rejection 
Where complainant alleged an f.o.b. sale of peaches to respond- 
ent’s agent and respondent rejected them claiming that his 





7A.D. CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECS. 1365 


VOLUME 7—1948 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued Page 
Unlawful Rejection—Continued 

agent purchased the peaches on a delivered basis and that his 
authority was restricted to that basis, held, that the evidence 
establishes a purchase by the agent at an f.o.b. price for which 
he had apparent authority by reason of respondent’s blank 
check and, therefore, the rejection was without reasonable 
cause for which complainant should be awarded reparation 
against respondent 344 

Where complaintant alleged that he sold and tendered for delivery 
one truckload of sweetpotatoes to the respondent, in accord- 
ance with the terms of the contract, but respondent refused to 
accept delivery of said sweetpotatoes, and, after notice, failed 
to file an answer to the complaint, held, that respondent’s failure 
to answer constitutes an admission of the allegations of the 
complaint, and respondent’s refusal to accept constitutes a 
rejection without reasonable cause in violation of the act for 
which reparation should be awarded the complainant 399 

Where complainant alleged that it sold and delivered to respond- 
ent one carload of lettuce, rolling acceptance final, but that 
respondent rejected said car of lettuce and has failed to pay 
therefor, and respondent failed to file an answer to the com- 
plaint, held, that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint and 
respondent’s rejection of the produce was a violation of section 
2 of the act for which reparation should be awarded complain- 
ant in the amount of the purchase price after deducting from it 
the freight and ice charges on the car 

Where complainant contracted to sell plums and nectarines to 
respondent-buyer on the alleged basis f. 0. b. acceptance final, 
and respondent rejected the shipment before arrival because 
complainant’s invoice contained that term whereas respondent- 
buyer alleges the sale was on an f. o. b. acceptance basis, 
held, that the term orally agreed upon by the parties was 
f. o. b. acceptance and that, since the invoice had no legal 
effect upon the existing oral contract, the rejection was with- 
out reasonable cause and reparation should be awarded 
complainant for the difference between the purchase price 
and the net resale proceeds 

Where complainant contracted to sell to respondent two carloads 
of peas, U. S. No. 1 Green Calyxes grade at shipping point, on 
an f. 0. b. acceptance final basis and respondent rejected both 
shipments claiming that the peas did not have green calyxes, 
and the evidence showed that one carload was Federally certi- 
fied at shipping point as meeting the grade but the other carload 
was 85 percent of U. S. No. 1, held, that there being no right of 
rejection under the term f. 0. b. acceptance final, the rejection 
was without reasonable cause and reparation should be awarded 
complainant for the difference between the invoice prices and 
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the loss on resale, less the customary differential between peas 
grading U.S. No. 1 Green Calyxes and 85 percent of U. 8. No. 1 
for the carload of peas which was of the latter grade 

Where complainant sold respondent a carload of tomatoes ‘‘subject 
approval wired Government inspection” and stated ‘‘My Guess 
the Toms are Single Cleated Regulare Texas Pack’’, and re- 
spondent approved the inspection but rejected the tomatoes on 
arrival claiming that the words ‘“‘Regulare Texas Pack”’ meant 
that the lugs would weigh 28 to 30 pounds net whereas they 
averaged 24% pounds, held, that the rejection was without 
reasonable cause because respondent accepted the shipment 
upon approval of the inspection, and, although there was no 
express warranty as to weight, the customary weight is 28 
pounds net, and, therefore, reparation should be awarded com- 
plainant for the total amount oi the purchase price, less the net 
proceeds of resale and a deduction for the shortage in weight .- 

Where respondent-buyer refused to accept delivery, because of 
alleged breach of contract, of a carload of cantaloups sold to it 
on a “shipping point acceptance final’’ basis which was there- 
after diverted by respondent-seller to a larger market in an 
effort to resell the produce to better advantage but the resale 
was made approximately two days later at a substantial loss, it 
is held, that respondent under the sale on “shipping point ac- 
ceptance final’’ basis had no right ot rejection, and waived the 
right to claim relief for any breach of contract, and complainant 
was warranted in diverting the cantaloups to a larger market in 
an effort to minimize the loss and is entitled to recover damages 
in the amount of the loss sustained by it 

Where respondent failed to take delivery of cabbage bought from 
complainant and failed to file an answer to the complaint, held, 
that failure to file an answer constitutes an admission of the 
facts alleged and failure to accept delivery amounts to a rejec- 
tion without reasonable cause for which reparation should be 
awarded complainant in the amount of the damages sustained - 

Where respondent rejected a carload ot cabbage purchased as 
“number one,” which is interpreted as U. 8S. No. 1, at a price 
f. o. b. shipping point and a Federal inspection made two days 
after arrival at destination disclosed that the cabbage then 
failed to grade U. 8S. No. 1 only because of an average of 5 per- 
cent decay in outer wrapper leaves, it is held that complainant 
shipped cabbage which met the contract requirements and since 
deterioration in transit was not abnormal, respondent’s rejec- 
tion was without reasonable cause and, therefore, complainant 
is entitled to an award of reparation in the amount of the differ- 
ence between the contract price and the net amount received on 
resale of the cabbage-_-_-_--- SS ete sy as tes ara ras aye ee eae 

Where the contract of purchase and sale contained routing instruc- 
tions specified by the buyer and an error was made in the rout- 
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ing, so that the shipment arrived at Ba:timore, Maryland, on 
the B & O Railroad instead of the Pennsylvania, but the 
shipper succeeded in having the car transferred to the Penn- 
sylvania Railroad, assuming the switching charges therefor, 
and tendered the commodity to the buyer “Pennsylvania Rail- 
road delivery” as specified in the contract, it is held that the 
buyer’s rejection of the shipment ‘‘because of misrouting’”’ was 
without reasonable cause, inasmuch as no damages were claimed 
or shown to have been sustained by the buyer as a result of the 
slight delay occasioned by the error in routing, and complainant 
is entitled to an award of reparation. __._....-------------- 


Where the evidence shows that the parties entered into an agree- 


ment for the sale of a truckload of strawberries on an f. o. b. 
acceptance final basis, and that no particular delivery hour was 
specified, and where the complainant-seller made delivery in 
accordance with the terms of the contract but respondent-buyer 
rejected the produce, held, that complainant should be awarded 
reparation for damages resulting from respondent’s wrongful 
rejection amounting to the difference between the original sale 
price plus transportation charges advanced by complainant 
and the resale value of the strawberries____.__._..---------- 


Where the facts show a broker acting as agent for both parties 


negotiated an oral contract, over the telephone, but the broker’s 
telegraphic confirmation of sale to respondent inaccurately ex- 
pressed the terms of the contract, and where respondent ad- 
mitted in his pleadings he had entered into the contract of sale 
over the telephone but contended the broker’s wire containing 
additional terms cancelled the previous agreement, held, that 
there existed a valid oral agreement for the sale by complainant 
to respondent, that respondent’s rejection of the car was con- 
trary to the terms of the contract and without reasonable cause, 
and that reparation should be awarded complainant for the 
difference between the original purchase price and the net pro- 
coods of sesale: nine Intetett.... .f2< 6c oon Sees eens 
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Facts failing to show resale was improper__...-.------------------ 
REVIVAL OF PROCEEDING 
Right to, against executrix ot respondent--__.....----------------- 
Revocation or LicENSE 
Repeated failure to pay promptly and fully___....-...-.---------- 
Repeated failure to pay promptly and fully for perishable agricultural 
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Suiprina Point AccEPTANCE FINAL 
Breach of Contract by Seller 
Where a carload of tomatoes was purchased and sold on the basis 


of “shipping point acceptance final’ and the evidence dis- 
closed that the seller failed to deliver tomatoes in accordance 
with the terms of the contract specifying U. S. No. 2, but the 
buyer accepted the shipment as he was bound to under the 
acceptance final clause of the contract, it is held, that the 
buyer is entitled to deduct from the contract purchase price 
the damages he sustained as a result of the seller’s breach of 
Sie MINN oS ooo St ones nt een aeenece ess 


Lack of right of rejection of commodity sold on basis of._.__-.-__-- 
SratTuTe oF Fravups 
Acceptance of delivery of shipments as taking transaction out of_-_-- 
Agreement failing to meet requirements of__--._.----------------- 
Failure to Meet Requirements of 
Where a proceeding was instituted by the seller of grapes under 


oral contracts, alleging unlawful rejection of the commodity 
by the buyer, and the latter pleaded the Statute of Frauds as 
an affirmative defense and complainant’s only written evidence 
of the contracts consisted of the telegrams of confirmation and 
invoices sent to the buyer, neither of which was signed by the 
buyer, it is held, that these documents do not satisfy the 
requirements of the Statute of Frauds that a note or memo- 
randum in writing of the contracts must be signed by the 
party to be charged, that the acceptance of the confirming 
telegrams and invoices cannot be deemed constructive signing 
so as to remove the sales from the Statute of Frauds, and that 
the buyer’s wire of rejection does not constitute a “note or 
memorandum” of the alleged contracts sufficient to meet the 
requirements of the Statute of Frauds, since the note or memo- 
randum did not contain all of the essential terms and condi- 
ORG CONG be oa coins Sat re encetiewececa coeeeons 


Memorandum Satisfying 
Where seller claimed there was no compliance with California 


STaTUTES 
Construction and Interpretation 
OPA Regulations 
Article II, Section 9 (b), Revised Maximum Price Regulation 
271 permitted, but did not require a buyer to agree to pay 
hauling charges in a case at hand, and allowed a buyer 


Statute of Frauds because there was no written memorandum 
signed by itself or an agent in its behalf and the broker’s 
authority was not in writing, held, that telegrams and tele- 
type messages sent by the broker to the buyers constituted a 
memorandum sufficient to satisfy the statute and, although 
the broker’s authority to confirm the sale was not in writing, 
the seller’s telegram to the broker approving the sale made 
and confirmed was a ratification in writing and the contract 
CR ERIOTIGRIND 5 oo win acne cacnedsdtiessrensescdsceesennad 
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OPA Regulations—-Continued 
who paid such charges to add the amount to the “ceiling 
price,” and in sales of potatoes by country shippers through 
a broker or growers’ sales agent, the regulations provide, 
the maximum price should be the maximum price f. o. b. 


country shipping point, plus 5 cents per cwt_._----.---- 882 

SUBSTANTIAL PERFORMANCE 

Effect of, upon recovery for breach of contract__-.-.-------------- 34 
SuiTaBLE SHippine ConpDITION 

Paine te pEOve IGE OF; nos oes sete cneads con ededecenne 561 

Failure to:'show produce was notin. .........--22.46--senccccnnce 874 

Failure to sustain burden of proof as to lack of_....--------------- 813 

NURDHOD WHRPBELY O06. cos ee co se ones ncbewnessdccssaesaugdee 1078 
U. S: No. 2 Tomatoes 

POMURROO TOL COURS ORs 5 5 oi snk sis gocenndasastcaueneseouaes 1095 
UNDISPUTED AMOUNT 

OnE 105 PAVINODE OF. 5 oon waanedete audacaedacewesssnaadavewaes 158 


VACATION OF ORDER 
Reconsideration of Prior Order 
Where one of respondent partners answered admitting indebted- 

ness to complainant in the sum of $6,000 advanced by com- 
plainant and on February 24, 1948, an order was issued directing 
respondent to pay complainant this undisputed amount to 
which respondent replied with a petition for reconsideration 
alleging that promissory notes had been given complainant 
for the sum advanced, it is held, that the petition for reconsider- 
ation was filed within the time provided and should be allowed 
since it raises a question which cannot be adequately considered 
in connection with an order involving only the undisputed 
amount, and the order of February 24, 1948, should be vacated. 9891 

VIOLATION oF AcT 


Breach of warranty-_------------ gee ae nae eed 805 
Failure to aceept and nay for prodieé..._.~.... ~~. 6.22 ceencc ence 548 
Failure to accept and pay purchase price__.---_------------------ 396 
Failure to account and make full payment promptly-_---------.---- 1109 
POnUne 16 GOOCUNE 108 CORES G. ooo oo i on es cncccacccusasawdeataos 8 
Failure to account for half of joint costs... ..........-.......=...-- 245 
Failure to account for money advanced____...-_-------...--------- 979 
Failure to account on joint account agreement -__-_.-.-----.-------- 41 
ee Me CNS. ko ain eeedeo 330, 479, 481, 483, 485, 994 
Failure to deliver produce of quality represented. __..------------- 354 
Welite 40: Ge od en eee a naeredeonbaeadeaeneeeee came 902 
DBIAROG: OF THONG TIO. gion nen enw aaeuneswandaeeoe 153, 
309, 413, 551, 582, 818, 822, 834, 881, 999, 1074, 1092, 1126. 

balance of purchase price including cost of containers._.__------ 229 
compromise deduction from purchase price-..__._-.----------- 845 


Wetcoeie GOIN SOUR oo gos a Sic ean eaeatas oe uaee 878 
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Failure to pay—Continued 557 
purchase price 
150, 156, 220, 237, 307, 314, 316, 321, 358, 398, 402, 409, 411, 
415, 419, 477, 545, 555, 557, 570, 574, 576, 585, 587, 801, 809, 
813, 837, 840, 842, 897, 899, 1002, 1086, 1101, 1204, 1208, 1213. 
reduced price of purchase price 
share of joint account loss 
Failure to take delivery 
Repeated and flagrant acts justifying revocation of license 
Repeated and flagrant acts justifing suspension of license 
Repeated failure to pay promptly and fully 
Unlawful rejection. 9, 13, 22, 34, 206, 233, 400, 417, 473, 827, 988, 1078, 1120 
Withholding proceeds on transaction 
WARRANTIES 
Breach of, because of decay beyond tolerance 
Effect. of breach of implied warranty of merchantability on question 
of rejection of produce 
Effect of Breach of, Made in Good Faith 
The fact that complainant’s breach of warranty was made in 
good faith does not relieve it of damages suffered by reason of 
the breach 
Failure to prove existence of 
WiLFut AND FLAGRANT VIOLATION OF ACT 
Repeated failure to pay promptly and fully 





CUMULATIVE INDEX-DIGEST OF COURT DECISIONS 


VOLUME 7—1948 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE Law 
Exhaustion of Administrative Remedy Page 
Right to stay of judgment before, 161 F. 2d 1 (March 15, 1948). 247 
ADMINISTRATIVE ORDER 
Power of court to determine validity of, 161 F. 2d 1 (Feb. 18, 1948)_._ 245 
ADMINISTRATIVE PROCEEDING 
Inapplicability of Strict Rules of Evidence 
Since in administrative hearings held by the Secretary strict rules 
of evidence do not prevail the court considered only the question 
whether the rejection of the offered exhibit relating to com- 
parative cream prices worked a substantial injustice to the 
plaintiff and found no error in the Secretary’s rejection of the 


C6 ar, — Bs BR so wecccowccaseencudsasnnnsaeeansawens 44 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
Constitutionality of, 26.7. Supp. 672: 22... 6se nso sncanccennce 909 


AMENDMENT OF ORDER 
Effect of finding in, as to tendency to effectuate policy of act, 307 


ey ia Sancti eas ay ebb aeueueadne sauces eatkenuuaae 924 
AMENDMENT OF SECRETARY’S ORDER 
Effect of, subsequent to injunction judgment, — F. Supp. —-_------- 495 


Base Prriop 
Amendment of order without additional finding as to, 307 U.S. 588_. 924 
Use of Post-War Period Because of Unavailability of Statistics for 
Pre-War Period 
Finding as to 
A milk order of the Secretary under the act using a post-war 
period as the base period to determine milk prices where 
statistics for the pre-war period are not available may be 
amended without any additional finding as to the necessity 
of using such period as the base period, 307 U. S. 588_--. 919 
A milk order of the Secretary under the act using a post- 
war period as the base period to determine milk prices 
where statistics for pre-war period are not available may 
be amended without additional finding as to the necessity 
of using such period as the base period, where in promul- 
gating the amended order, the Secretary ratified the find- 
ings on which the original order was promulgated, including 
finding as to unavailability as to statistics for pre-war 
period, 26:0. Rit O8te. eno caccnusemonaneaeonee 906 
CLASSIFICATION OF MILK 
Interpretation of Article III Section 2 (7) of Order No. 27, — F. 


: 
| 
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CLASSIFICATION OF Mitx—Continued 
Permissibility of, based on plant movement rather than ultimate 


SERRE a INS fs cet a cae nanncccascnee 
Transactions not constituting either sale or delivery to a purchaser, 
Men SOUND Saas She SS he eet aes See hee wee ed wasn. 


Compuiance With Miik ORDER 
Preliminary mandatory injunction compelling compliance with milk 
order while its validity questioned, Civil Action No. 25283____._- 
ConstTITUTIONAL Law 
Constitutionality of Administrative Order 
Handler’s right to question, 161 F. 2d 1 (Feb. 18, 1948)________ 
Constitutionality of Legislation 
Handler’s right to question, 161 F. 2d 1 (Feb. 18, 1948)______._ 
Delegation of Legislative Power 
Constitutionality of Agricultural Marketing Agreement Act of 
ROOT MO NOMDD MOI e. ooo ce es occu seawacadeswnsn 
Validity of delegation of authority to Secretary to submit ques- 
tion of approval of order to producers, 26 F. Supp. 672_.-._-- 
Due Process of Law 
Fixation of Minimum Price in Milk Order not Violative of 
Since the price fixed in the milk order was merely a mini- 
mum price and did not prevent handlers from paying 
producers a higher price, such price fixing did not violate 
the due process clause of the Fifth Amendment on the 
alleged ground that the price fixing deprived producers 
of higher prices which would have been paid but forthe 
act. and the order, 26 F. Supp. 672....................- 
Validity of equalization pool provisions of act, 26 F. Supp. 672 
Validity of Equalization Provisions of Order 
The equalization provisions of an order of the Secretary of 
Agriculture regulating the handling of milk under the act 
are not violative of the due process clause of the Fifth 
Amendment of the Federal Constitution, 307 U. S. 588 
CoNnsTITUTIONALITY OF AGRICULTURAL MARKETING AGREEMENT ACT OF 
1937 
Delegation of Legislative Power 
Since the power delegated to the Secretary of Agriculture under 
the Agricultural Marketing Agreement Act of 1937 has not only 
a definite standard, but has limitations beyond which the Sec- 
retary may not go, the act is not unconstitutional because of 
improper delegation of legislative power to the Secretary, 26 
Nr cn ae ea ee he ee ot Nia rs in 
Validity of Delegation of Authority to Secretary to Submit Ques- 
tion of Approval of Order to Producers 
The provision of the Agricultural Marketing Agreement Act 
of 1937 authorizing the Secretary to conduct a referendum 
for purpose of determining the sentiment amongst pro- 
ducers regarding the issuance of a milk order is not an un- 
constitutional delegation of legislative authority, 26 F. 
NS oe se ie oe ee ee ea 
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CoNSTITUTIONALITY OF AGRICULTURAL MARKETING AGREEMENT ACT OF Page 
1937—Continued 
Due Process of Law 
Validity of Equalization Pool Provisions of Act 
The equalization pool authorized by the act does not operate 
as a taking of the handler’s property as the effect of this 
provision is that it takes from the handler the difference 
between the amount he paid the producers (the blended 
price is only the minimum price) and the amount he should 
have paid the producer as ultimately determined by his 
sales, 26 F. Supp. 672 906 
Inapplicability ef Doctrine of Stare Decisis 
Since the delegation clause in the Agricultural Marketing Agree- 
ment Act of 1937 is quite different from the delegation clause 
of the Agricultural Adjustment Act of 1933 declared by the 
Circuit Court of Appeals as unconstitutional because of im- 
proper delegation of legislative power, the district court is not 
bound under the doctrine of stare decisis in upholding the 
validity of the Agricultural Marketing Agreement Act of 1937, 
26 F. Supp. 672 
ContTEmPT, CIVIL 
Effect of amendment of Secretary’s order subsequent to injunction 
judgment upon, — F. Supp. — 
Jurisdiction of Court in 
Although in a proceeding for criminal contempt, the court could 
assess a punitive fine against the defendant or commit him to 
jail for a definite period as punishment for his failure to comply 
with the orders of the court, in his petition for civil contempt, 
the court can only attempt to coerce the defendant to comply 
with orders of the court by committing him until such time as 
he has purged himself of such contempts, or by assessing a 
compensatory fine against him, and even this the court cannot 
do if the defendant shows that he is presently unable to prepare 
the required reports, but since the evidence shows that the 
defendant is in arrears to the extent of at least $2,000 he is 
ordered to pay the sum of $2,000 within 30 days, in default 
of which the defendant shall be committed to jail until the 
payment is made or until the further order of this court, — F. 


ConTEMPT PROCEEDING 
Lack of right to attack validity and scope of injunction in, — F. 


Punishment in criminal contempt distinguished from that of civil 
contempt, — F. Supp. — 


Co-OPERATIVES 
Vote of, as representing best interest of their members, held valid, 


307 U. S. 588 
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Country Puiant 
Milk Produced on Unregistered Farms Properly Included by Market 
Administrator 

Where milk order of Secretary defined producer as any person 
who produced milk in conformity with health regulations and 

the test that the market administrator applied was whether a 
country plant to which milk was delivered by producer was 
approved by one or more of the towns and cities in the marketing 

area, the test constituted a satisfactory compliance with the 

order in computing the amount due from a handler to the 
equalization fund set up in milk order, and the contention 
“that in his computations the market administrator had im- 
properly included milk sold to handlers by producers not 
having a certificate of registration is untenable, 26 F. Supp. 


Courts 
Jurisdiction of, in civil contempt proceeding, — F. Supp. — 
Modification of its original opinion by Circuit Court of Appeals for 
Seventh Circuit, 161 F. 2d 1 (March 15, 1948) 
Power of, to determine validity of administrative order, 161 F. 2d 1 
(Feb. 18, 1948) 
“DELIVERY TO A PURCHASER” 
Meaning of term, — F. Supp. — 
Physical delivery distinguished from mere transfer of legal title, 


ENFORCEMENT ACTION 
Right to stay of judgment, 161 F. 2d 1 (March 15, 1948) 
EquaLizaTION FuND 
Milk produced on unregistered farms and sold to handlers as properly 
included in computations of amount due from handler to, 26 F. 


Milk Produced on Unregistered Farms Properly Included by Market 
Administrator 
All milk received by a licensed handler for use in the marketing 
area, including milk produced on unregistered farms and sold 
in violation of State law, may be included in computing the 
amount due from such handler for distribution to producers 
through an equalization fund, 307 U. S. 588 
Provisions regulating, held constitutional, 307 U. S. 588 
EXHAUSTION OF ADMINISTRATIVE REMEDY 
Right to stay judgment before, 161 F. 2d 1 (March 15, 1948) 
FEepERAL Crivit ProcepurRE 
Complaint alleging failure to submit reports and refusal to make 
payments required under milk marketing orders as sufficient basis 
for money judgment after handler failed to ask for administrative 
review of finding fixing amount, though complaint did not ask 
money judgment, 162 F. 2d 425 


Page 
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FrepERAL Civit Procepure—Continued 
Power of court to make reservation of jurisdiction to grant further 
relief, after entry of preliminary order requiring submission of 
reports and records; 163 F.2d 435... «2s ss de oie sinwnecccas 
Frnat Decision 
Interlocutory order not constituting, 162 F. 2d 425__.-..--_.--..--- 
Finpinc as To Base PERIOD 
Validity of amendment of order without making additional finding 
as to necessity of using post-war period because of unavailability 
of statistics for pre-war period, 26 F. Supp. 672____..__---_-__--- 
FINDINGS 
Reinstatement of milk order on basis of, as to tendency to effectuate 
potiew:.of eet. GOT U.S BAG. ons we ce aeees Jee tees 
INJUNCTION 
Lack of Right to Attack Validity and Scope of 
The defendant in a contempt proceeding may not attack the 
validity and scope of an injunction, — F. Supp. —__-------- 
Right of government to a mandatory injunction to compel payment 
of amounts due under milk marketing orders, 162 F. 2d 425_____- 
INTERLOCUTORY ORDER 
not fine Gouinion. 102 0. 20 480. <6 x oniicocmawancnosseuekinee ena 
INTERSTATE COMMERCE 
Milk Directly Affecting Price of Milk in 
Where handler purchased milk from producers in Massachusetts 
for the distribution wholly in Massachusetts and handler 
processed such milk separate and apart from other milk 
purchased from outside of the state, held, such handler is 
subject to federal regulation as to the milk produced and sold 
in Massachusetts since such milk directly affected the price 
of milk and therefore directly affected interstate commerce, 
bP; at Gs se a a nr eo Siok See woh oeeeeees 
Milk Directly Burdening and Affecting Flow of 
Milk purchased by defendant from producers in Vermont sub- 
sequently distributed and sold in Boston, Mass., area, held, 
such milk handled by a handler directly burdened and affected 
the flow of interstate commerce and was subject to regulation 
under the milk order, 26 F. Supp: 672.,..0..2.<.c2240.4s5..-. 
Milk Purchased From Handler Sold in Marketing Area 
Milk purchased from handlers, held, subject to milk order where 
handler-buyer sold and distributed such milk in the marketing 
area covered by the order, 26 F. Supp. 672___.------------ 
Sale of Milk Intended To Be Transported in 
Where at the time of the sale of milk the handler-seller had defi- 
nite knowledge that the milk was to be moved in interstate 
commerce, the handler was subject to regulation under milk 
seek: 262. Mais Olde 35 cabs suceekameeseeas~aeaaa 
Sale of Milk Moved in 
Where two companies were owned by the same individual who 
determined the price paid for milk, the fact that the first com- 
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INTERSTATE CoMMERCE—Continued Page 
Sale of Milk Moved in—Continued 
pany sold its milk to the second company in Vermont did not 
preclude the first company from being subject to the regulation 
under the milk order, 26 F. Supp. 672 
JUDGMENT oF District CourRT 
Modification of, by appellate court so as to include a proviso that in- 
junction shall be without prejudice to defendant’s right to pursue 
promptly its administrative remedy, in case it feels impelled so to do, 
and it should not be required to pay its money into court without 
first having the opportunity to pursue its administrative remedy, 
161 F. 2d 1 (Feb. 18, 1948) 
Orper No. 4 (GREATER Boston) 
Validity of 
Defendant’s contention that the original Order No. 4 is invalid 
because of failure to strictly comply with the provisions of the 
act for notice, hearings, and findings is not material, as the 
Agricultural Marketing Agreement Act of 1937 expressly 
ratified and confirmed all marketing agreements, licenses, 
orders, regulations, provisions and acts prior thereto, 26 F. 


Orver No. 27 (New York) 
Classification of Milk 

Contention of plaintiff that for the purposes of III—D classification 
plant movement is not a consideration under the order and the 
action of the Secretary in determining that classification of 
III-D is available only when reached within a permissible 
number of plant movements—from the first plant from which 
the milk moves as cream, in this instance—is an illegal and 
erroneous interpretation, cannot be sustained since classification 
based on plant movement rather than ultimate utilization has 
been practiced with the approval of the courts, and it is reason- 
able to suppose that the order intended some plant limitation 
for the purpose of III—-D classification, although none was 
expressed therein, — F. Supp. — 

Milk collected from feeder plants and producers of plaintiff at two 
of its country plants where it was separated and the cream then 
sold to Philadelphia Dairy Products Co., not a handler under 
the order, and the cream shipped by plaintiff f. o. b. railroad 
depot at Newark, consigned to Philadelphia Dairy Products 
Co., but physically delivered to Janssen Dairy Corporation, the 
Newark railroad depot being located in Essex County, New 
Jersey, which county contained no milk plant of any dealer 
approved by a health authority, the court held, was not such a 
delivery to a purchaser as would entitle the cream involved to 
a III—D classification under the order for the reason that for 
purposes of classification the “delivery to a purchaser” con- 
templated in Order 27, Art. III section 2 (7) was intended to 
mean actual physical delivery, as distinguished from mere 
transfer of legal title, — F. Supp. — 
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Orver No. 27 (New York)—Continued Page 
Classification of Milk—Continued 
Milk received both from producers and from feeder plants at two 
of plaintiff’s plants located at Horseheads, N. Y., and Mans- 
field, Pa., respectively, and there separated and moved without 
change of title to plaintiff’s plant at Newark, Essex County, 
N. J., an unapproved county where the cream was packaged for 
resale and subsequently delivered to purchasers in both ap- 
proved and unapproved counties of New Jersey, the court held, 
does not warrant a III—D classification on the ground that the 
transactions involved did not constitute either a sale or a 
delivery to a purchaser, not a handler in an unapproved county 
as contemplated in the order. Plaintiff’s claims Nos. 3A and 
4A are similar and, for reasons herein stated, do not show justifi- 
cation for III—D classification, — F. Supp. — 
Reclassification of Milk 
Decision of the Secretary upholding the interpretation of the 
New York milk marketing order made by the market adminis- 
trator, insofar as such interpretation reclassified a quantity of 
cream to a price classification higher than that in which it was 
originally reported by piaintiff, sustained, the court referring to 
the classification and reclassification issues in the case as “a 
series of transactions so involved as to impel the Secretary to 
designate them as ‘exquisite complications’,’”’ — F. Supp. —_- 
Stipulation by Subordinate as to Legal Effect of Admitted Facts not 
Binding Upon Secretary or Courts 
A stipulation not relative to facts, but as to the legal effect of such 
facts is not binding upon the Secretary as the duty of interpret- 
ing the terms of Order No. 27 is imposed upon the Secretary 
alone and no subordinate could bind him or the court by a 
stipulation involving the legal effect of admitted facts, — 


Orper No. 41 (Cuicaco) 
Finding of Ascertainment and Determination of Parity Price 

Where, in an enforcement action, defendant, a milk handler, upon 
appeal from the District Court, urged that the Secretary of 
Agriculture should have ascertained and published the price 
of milk that would give it a purchasing power equivalent to 
that during the base period and that, as he had not done so, 
Order No. 41 was invalid, the Circuit Court of Appeals held 
that defendant’s remedy lay in an application for a review filed 
with the Secretary; that upon a petition seeking such relief, the 
Secretary could properly have been asked to determine whether 
he had duly ascertained parity prices and published the same, 
and, if not, to amend his record so as to include a finding on 
such prices, 161 F. 2d 1 (Feb. 18, 1948) 


821130—49——_16 
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OrvER No. 41 (Cuicago)—Continued Page 
Handler’s Right to Question Constitutionality of Legislation or of 
Administrative Order 
Defentant, a milk handler, had no right to attack the constitu- 
tionality of legislation or of the administrative order since, in 
the first place, no constitutional question is involved, and, in 
the second place, there is a vast difference between a litigant’s 
right to plead unconstitutionality of a statutory enactment or 
of an administrative order and his right to have corrected the 
form of an administrative order to which he is subject, 161 F. 2d 
1 (Feb. 18, 1948) 241 
Judgment of District Court Ordering Compliance with, Modified 
Where, upon motion of the Government for summary judgment, 
the District Court in an enforcement action against defendant, 
a milk dealer, ordered defendant to comply with Order No. 41 
regulating handling of milk in the Chicago area, by filing the 
required reports and paying the milk market administrator the 
amounts found to be due on the basis of said reports and de- 
fendant’s records, and permanently enjoined defendant from 
violating the order in the future, and the court’s findings of 
fact and conclusions were to the effect that defendant is subject 
to the order; that it is valid, issued in full compliance with the 
Agricultural Marketing Agreement Act of 1937; that the de- 
fendant is a handler within the meaning of the act; and that the 
court had jurisdiction upon appeal by defendant, the Circuit 
Court of Appeals for the Seventh Circuit modified the judgment 
of the lower court so as to include a proviso that the injunction 
shal] be without prejudice to defendant’s right to pursue 
promptly its administrative remedy, in case it feels impelled so to 
do, and it should not be required to pay its money into court 
without first having the opportunity to pursue its administrative 
remedy, 161 F. 2d 1 (Feb. 18, 1948) 
Modification of Its Original Opinion by Circuit Court of Appeals for 
Seventh Circuit 
On the Government’s application for rehearing the Circuit Court 
of Appeals for the Seventh Circuit modified its original opinion 
by eliminating the language, “‘It should not be required to pay 
its money into court without first having had the opportunity 
to pursue its administrative remedy,’”’ to which exception was 
taken, and concluding that the question of the right of the de- 
fendant to a stay of the judgment pending defendant’s exercise 
of ius right to exhaust its administrative remedy was not before 
the court, 161 F. 2d1 (March 15, 1948) 


Order by Court Enjoining Compliance with and Restraining Viola- 
tion of 

In an action brought by the United States under the Agricultural 

Marketing Agreement Act of 1937, as amended, to enforce 
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OrveErR No. 41 (Cxaicaco)—Continued Page 
Order by Court Enjoining Compliance with and Restraining Viola- 
tion of—Continued 
compliance by the appellant with Order No. 41 regulating the 
handling of milk in Chicago, Illinois, marketing area, the court 
held that an order entered in 1942 commending the filing of 
reports and the production of books and records was an inter- 
locutory order and not a final decision, as appellant contended, 
and that the District Court, accordingly, had jurisdiction, after 
the entry of a preliminary order requiring submission of reports 
and records, to grant relief and enter a final judgment commend- 
ing the payment of the amount found by the market admin- 
istrator to be due upon the basis of the reports and the audit of 
appellant's records, 162 F. 2d 425... 2.02 2.52. .2<-ke Jeti 
Power of Court to Determine Validity of 
Although the District Court, in an enforcement action, was in no 
wise concerned with the question of validity of the order, the 
court did consider the question of validity of the order, for it 
expressly held that it was not illegal or invalid, but, if the trial 
court had jurisdiction to decide the question, this conclusion 
was the only justifiable one under the facts, in view of the 
language of the act and the order, 161 F. 2d 1 (Feb. 18, 1948) __ 
Record Showing Determination of Parity Price by Market Admin- 
istrator 
The record shows that the market administrator had determined 
the parity price of milk, pursuant to section 2 and 8e of the act, 
for he proceeded to find that the prices were not reasonable in 
view of certain economic conditions affecting the market 
supply and demand for milk and, therefore, proceeded to 
establish a minimum price that would reflect all of the factors 
involved, 161 F. 2d 1 (Feb. 18, 1948) 
OrveER No. 47 (Fatt River, MAssAcHUSETTS) 
Contempt, Civil 
A handler, subject to regulation under Order No. 47 and Order 
No. 47, as amended, having failed to comply with the terms of 
preliminary and permanent injunctions under which terms 
he was ordered to file with the market administrator certain 
reports and to make payments, cannot purge himself of civil 
contempt on the ground that subsequent to the entry of the 
injunction Order No. 47 was amended as the amendments did 
not repeal the provisions thereof, but merely brought the 
earlier orders up-to-date, — F. Supp. — 
OrpER No. 75 (CLEVELAND, OHIO) 
Injunction 
Compliance With Milk Order While Its Validity Questioned 
Motion for preliminary mandatory injunction to compel 
milk handlers, subject to Order No. 75 regulating the 
handling of milk in the Cleveland Milk Marketing area, 
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OrpeErR No. 75 (CLEvELAND, On10)—Continued 
Injunction—Continued 
Compliance With Milk Order While Its Validity Questioned—Con. 
to pay the respective contributions into the administrative 
fund to continue the program during the course of the 
litigation which challenges the validity of the order, 
granted, since it is apparent from the Congressional enact- 
ments and the Supreme Court’s pronouncement in Ruzicka 
v. United States (329 U. S. 287) that once a marketing 
order is put into effect compliance is contemplated even 
while the validity of the order is being determined by the 
courts, and the hazard of a complete breakdown of the 
elaborately worked out plan for the regulation of a large 
economic enterprise is ample justification for the equitable 
relief requested by the Government, Civil Action 25283__- 
Parity Price 
Finding of ascertainment and determination of, 161 F. 2d 1 (Feb. 18, 
REE emma e oie a ae oak Sate h eee swan ec as 
Record showing determination of, by market administrator, 161 F. 
Det Cn Ae ooo oes ons eo owe ean hee eacewceeeeace 
RECLASSIFICATION OF MILK 
Interpretation of order by market administrator upheld by Secretary, 
guatained by court, — Supp: —.... -ss2.-5-2.-.4-a52cec5e~s 
REFERENDUM 
Validity of 
Right to Vote 
A referendum among milk producers to determine their 
approval or disapproval of a proposed milk order under 
the act authorizing such a referendum which is restricted 
by the Secretary to producers delivering milk to stations 
which are approved for shipping of milk to the marketing 
area and which had shipped milk or cream to the marketing 
area during the representative period, is valid, 307 U. 8. 


Vote by Co-operatives 
Under an express provision of the act the Secretary is entitled to 
accept the vote of co-operatives as representing the best 
interest of their members, and need not require any further 
referendum by them among their members, 307 U. 8S. 588_-__- 

REINSTATEMENT OF MILK ORDER 
Effect of Finding in Amended Order as to Tendency to Effectuate 
Policy of Act 

A milk order, reinstated after its suspension, thereafter amended 
with a finding that the issuance of the amendment to the order 
and of the order as amended will tend to effectuate the declared 
policy of the act, cures any error there may possibly be by 
reason of the Secretary’s failure to make such finding in the 
reinstatement of the order, 307 U. S. 588____-._------------ 


SAaLEs 
Transactions not constituting, — F. Supp. — ------.-------------- 
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Stare DEcisis Page 
Court not bound by, in upholding validity of Agricultural Marketing 
Agreement Act of 1937, 26 F. Supp. 672.........--.------------ 909 
STaTUTES 


Construction and Interpretation 
Consideration of Exception to II-A Classification 
The exception to II—A classification set forth in paragraph 7 
of section 2 of Order No. 27 cannot be considered separate 
and apart from the other provisions of the order, or from 


its broad general purposes, — F. Supp. —-------------- 44 
Stay oF JUDGMENT 
Right to, in enforcement action, 161 F. 2d 1 (March 15, 1948)___---- 247 
STIPULATIONS 
Stipulation by subordinate as to legal effect of admitted facts not 
binding upon Secretary or courts, — F. Supp. — --------------- 51 


UNREGISTERED FARMS 
Milk produced by, properly included in computing amount due from 
handler through equalization fund, 307 U. S. 588..-_..---------- 925 


COMMODITY EXCHANGE ACT 


ADMINISTRATIVE Law 
Judicial Review 
Appellate court will not substitute its own view as to appropriate 
punisumonut. U7) B20 Bbeaccccucsocscccsenuclusnwcesseruas 1242 
Judicial Review of Remedies or Penalties 
Judicial review or remedies or penalties set by regulatory adminis- 
trative agencies is strictly limited, and extends no further than 
to ascertain whether the agency made an allowable judgment in 
its choice of the remedy, and where the agency has a wide lati- 
tude for judgment the courts will not interfere except where the 
remedy selected has no reasonable relation to the unlawful 
practices allowed to exist, 171 F. 2d 232___-_-.-.----- a 
Suspension of Registration 
Judicial Review as to Appropriate Punishment 
Petitioners’ objection to the punishment visited upon them 
on the ground that the suspension of registration and trad- 
ing privileges even for the brief period of ten days was 
unduly harsh and disruptive of their business is untenable 
as the Judicial Officer carefully reviewed these contentions 
and pointed out that this is not a “borderline case,” but 
‘‘the violations found are serious and were purposeful, not 
merely technical,” and held that though it was “never 
pleasant to order sanctions such as a suspension of registra- 
tion,” yet fair and impartial administration of the Com- 
modity Exchange Act so required; hence, there is no basis 
upon which an appellate court would be justified in substi- 
tuting its own view for that of the Judicial Officer as to the 
appropriate punishment, 171 F. 2d 232.__-------------- 1237 
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Booxs anp ReEcorpDs 
Inspection of 
The argument that the investigators should have gone beyond the 
ledgers to ascertain the true name of the account in question is 
unreasonable where the entry in the ledger consists of the name 
of a natural person with an appropriate address and carries no 
suggestion that the entry is untrue, 171 F. 2d 232 
Requirements of Act Relating to 
Petitioners’ contention that the requirements of the Commodity 
Exchange Act relating to written records refers only to brokers’ 
memorandum on the floor of the exchange is refuted both by the 
language of the regulation under the act and by the practice in 
the trade, 171 F. 2d 232 
Violations of Provisions of Act Relating to 
In view of the facts and of the pattern of concealment and evasion 
running through petitioners’ actions, the Court concluded that it 
was not justified in holding the findings of the Judicial Officer 
that the cards in question were not actually prepared until after 
the investigators had inspected the accounts to be unsupported 
by the evidence and, therefore, the Judicial Officer was amply 
justified in his finding of a violation of the Commodity Exchange 
Act and regulations thereunder, 171 F. 2d 232 
Courts 
Judicial Review 


Appellate court will not substitute its own view as to appropriate 
punishment, 171 F. 2d 232 
Limitation of judicial review of remedies or penalties, 171 F. 2d 


JupiciaL REvIEw 
Limitation of, of remedies or penalties, 171 F. 2d 232 
PARTNERSHIP 
Effect of Violation of Act by Partner Upon 
No-question as to the suspension of the partnership (as distinguished 
from that of the named partners), absent proof of knowledge 
or participation by all partners, can here arise, since the Com- 
modity Exchange Act is specific in providing that ‘‘the act, 
omission, or failure’ of any person acting for a partnership 
within the scope of his employment shall be deemed the act, 
omission, or failure of the partnership, 171 F. 2d 232 
REGIS1 RATION 
Suspension of 
In this proceeding to review an order of the Judicial Officer, acting 
for the Secretary of Agriculture, suspending for a period of 
ten days the registrations of petitioners-appellants as a futures 
commission merchant and floor broker and requiring contract 
markets to deny trading privileges to them, for violation of 
record-keeping requirements of the Commodity Exchange Act, 
the Court held that: (1) the falsity of an entry in the financial 
and contract ledgers of a futures commission merchant cannot 
be cured or its illegality mitigated by the fact that the futures 
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Suspension of—Continued 
commission merchant kept, in a separate place in the office, 
an unrelated record which, if examined, would have disclosed 
the falsity of the entry and revealed the true state of facts; 
(2) the unrelated records relied on were not sufficiently explicit 
to meet the requirements of the act and were not prepared until 
after government inspection; and (3) the order of the Judicial 
Officer, suspending the registration of Irving Weis and Com- 
pany as a futures commission merchant and of Irving Weis as 
a floor broker and ordering all contract markets to refuse all 
trading privileges to petitioners, should be sustained, 171 F. 2d 
PIO ossis db wenn sSK do cakane eRe a ane sae ae eee 1236 
REMEDIES OR PENALTIES 
Judicial Review 


Limitation of, relating to, 171 PF. 2d 282..........<.2...<...<. 1242 
SUSPENSION OF REGISTRATION 
as futures commission merchants, 171 F. 2d 232__________.-_-___-- 1241 


TRADING PRIVILEGES 
Order directing all contract markets to suspend, of futures commis- 


eich snerchants, 171) ©. 20 200. q . cccccce cawscessecccdsusedies 1238 
VIOLATION oF AcT 
Concealment and evasion of provisions of act relating to written rec- 
ONG: BORE DP ONee Ss Kin cca dake soe See eee ees 1241 
Effect of, by partner upon partnership, 171 F. 2d 232_..._.-------- 1242 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ADMINISTRATIVE Law 
Appeals 
Evidence Aliunde or De Hors the Record 
While in appellate proceedings evidence aliunde or de hors 
the record is usually inadmissible and counsel are confined 
to the record in the court below, a case appealed from the 
Secretary’s reparation order issued under the Perishable 
Agricultural Commodities Act is subject to trial de novo 
and, therefore, new evidence is admissible, 79 F. Supp. 117. 1010 
Findings of Fact and Reparation Order as Prima Facie Evidence 
On an appeal from a reparation order of the Secretary of Agri- 
culture issued under the Perishable Agricultural Commodities 
Act the findings of fact and the reparation order will prevail 
unless overcome by evidence submitted by the party appear- 
ine, G02 eee Tit... sda sacsecuusnws hatha ciate Seiekasaaea ean 1009 
AGRICULTURAL COMMODITIES 
Applicability of law of sales to sales of, subject to Perishable Agri- 


cultural Commodities Act, 73 F. Supp. 293_-.--.---------------- 362 
ANTICIPATORY BREACH OF CONTRACT 

Buyer’s remedy upon notice of, 79 F. Supp. 117_...--------------- 1028 

Measure of damages for repudiation of contract, 79 F. Supp. 117_... 1028 


Measure of damages upon notice of, 79 F. Supp. 117_..------------ 1028 
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APPEAL 
Defenses Open on, From Secretary’s Reparation Order 
Since any proper defense was open to appellant on appeal from 
the reparation order, the fact that appellant did not raise cer- 
tain defenses before the Secretary of Agriculture did not pre- 
clude it from raising them at the trial in the District Court, 
166 F. 2d 904 
Evidence aliunde or de hors record not trial de novo, 79 F. Supp. 117- 
Time of filing, begins from date of decision and not from its effective 
date, — F. Supp. — 
Want of jurisdiction of district court for failure to file appeal from 
Judicial Officer’s decision within period required by act, — F. 


ATTORNEY’s FEE 
Damages in reparation case, 75 F. Supp. 334 
Bonps 
Substantial and Practical Compliance With Requirements of Act 
Relating to 
The complainant’s contention that the district court erred in 
refusing to dismiss the appeal from the decision of the Judicial 
Officer because the bond was not for the full amount as required 
by § 7c of the act is untenable because there has been a sub- 
stantial compliance with the act and the amount of the bond 
is more than adequate in a practical sense, 168 F. 2d 276 
“BooKEp”’ 
Meaning of Technical Definition of Word . 
The technical definition of the word ‘‘booked,”’ as used in con- 
tract, means engaged, destined, bound to promise or pledge 
oneself to make an engagement, 79 F. Supp. 117_-.-.__-_---- 
Cracuir Court or APPEALS 
Amended opinion of, relating to waiver of right to claim damages 
for breach of contract after unlawful rejection, 169 F. 2d 60 
CxiaposPorium Rot 
Disease of field origin as inherent defect, 73 F. Supp. 293 
Inherent defect of commodity, — F. 2d — 
ConTRACT OF PURCHASE AND SALE 
Buyer’s Remedy Upon Notice of Anticipatory Breach of 
Buyer of carloads of grapes upon being notified by seller of 
intention not to deliver the grapes as provided in the contract, 
was not obliged to anticipate, at his peril, that the cost of the 
grapes would be less prior to the date of delivery but buyer 
could wait untii delivery time and then purchase other grapes 
at the best price obtainable and recoup his loss by way of 
damages, 79 F. Supp. 117 
Correction of Error in, as Not Affecting Prior Acceptance 
The fact that the broker, acting on behalf of buyer, in making out 
his Standard Memorandum of Sale, showed the sale to cover two 
carloads of grapes instead of three, and left off from the f. o. b. 


Page 
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CoNnTRACT OF PuRCHASE AND SaLE—Continued Page 
Correction of Error in, as Not Affecting Prior Acceptance—Con. 
the ‘‘acceptance final,’’ which errors were mutually subsequent- 
ly corrected to conform to the prior negotiations, did not 
interfere with the broker’s prior acceptance of the offer to sell, 
as confirmed by the car-lot distributor, constituting an 
executed contract, 79 F. Supp. 117 
Effect of Failure to Meet Requirements of 
Where commodity did not meet the requirements of the contract 
of purchase and sale, seller must bear the loss resulting from 
deterioration in transit, and the fact that the defect in the 
commodity was not discernible at the point of shipment did 
not alter the liability of the seller by reason of an implied 
warranty which is attached to the commodity, 39 F. Supp. 784- 
Evidence Showing Meeting of Minds Resulting in 
From an analysis of the telegrams and teletype the court is 
satisfied that, under the laws of the State of California, a binding 
contract, so far as consent or a meeting of the minds was 
concerned, was consummated when the Associated Fruit 
Distributors of California, as confirmor, confirmed Joseph 
Denunzio’s acceptance of its offer, the said Joseph Denunzio 
being the offeree and the Associated Fruit Distributors of 
California being the offeror, 79 F. Supp. 117 
Implied Warranty of Merchantability 
A sale by description, under Uniform Sales Act, gives rise to an 
implied warranty that the goods are of merchantable quality 
at the time of sale, 166 F. 2d 904 
Informal Contract Resulting in Binding Agreement 
An informal contract may result in a binding agreement between 
the parties although they subsequently reduced their agree- 
ment to a more formal contract, 79 F. Supp. 117 
Offer and Acceptance 
In view of the technical definition of the word “booked,” used 
as a verb, the use of the word ‘‘booked,” in the original tele- 
gram by the car-lot distributor did not indicate lack of inten- 
tion to make an offer for the sale of the grapes and was not a 
mere solicitation for an offer, but rather constituted an offer 
subject to acceptance, 79 F. Supp. 117 
Proposal as Invitation Not Constituting Offer 
A proposal in the form of an invitation to deliver does not con- 
stitute an offer which can be turned into an agreement by 
acceptance, 79 F. Supp. 117 
Seller liable to buyer for loss due to latent defect, 39 F. Supp. 784-- 
Waiver of right to claim damages for breach of, 169 F. 2d 60 
Coniract TERMS 
Relationship of, ‘rolling acceptance,”’ “rolling acceptance final’ and 
“f, o. b. acceptance final’, 168 F. 2d 276 
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CONTRACTS Page 
Illegal and Void When Against Public Policy 
Where a contract is against public policy, it is illegal and void, 
in toto, and is not enforceable, 79 F. Supp. 117 1011 
Illegality of 
A contract illegal when entered into does not become valid by a 
change in the law making such contract legal, 79 F. Supp. 117. 1011 
Lawful in Part and Unlawful in Part 
Where a contract has several distinct objects, at least one of which 
is lawful, and one at least is unlawful, the contract is void as to 
the latter and valid as to the rest, 79 F. Supp. 117 
Costs 
Damages in reparation case, 75 F. Supp. 334 
Court Cases FoLLowEeD 
Erie Railroad Co. v. Tomkins, 304 U. S. 64, 58 S. Ct. 817, 82 L. ed. 
1188, 114 A. L. R. 1487 (1938); 79 F. Supp. 117 
Courts 
Application of National Law to Federal Questions 
Since a federal question is involved under the appeal from the 
ruling of the Secretary of Agriculture under a federal statute, 
federal courts are entitled to decide such questions for them- 
selves and are not compelled to follow decisions of the highest 
state courts in the state in which they sit, 79 F. Supp. 117_--- 
Jurisdiction of District Courts in Matters of Procedure 
In diversity of citizenship cases, the Federal district court is 
compelled to follow the decisions of the highest state courts in 
the state in which the Federal district court sits, as a rule of 
decision, not only in the construction of state statutes, but in 
the construction of unwritten law as well, but, in matters of 
procedure, the Federal district court may follow their own 
rule, 79 F. Supp. 117 
Lack of Power of, to Compel Plaintiff to Elect Party Liable 
Where plaintiff is entitled to an adjudication of its claims against 
both the agent and the principal under Rule 20 of the Federal 
Rules of Civil Procedure, it can not be compelled to make an 
election whom it desired to hold liable at the close of the 
evidence, although a full recovery against one bars a recovery 
against the other, 79 F. Supp. 117 
Question of Election to Hold Liable Agent or Principal 
The question of election by plaintiff to hold agent or principal 
liable is purely procedural and not substantive, and is, there- 
fore, governed by the Federal Rules of Civil Procedure and 
not by the substantive laws of the state of California, in the 
absence of a ruling by the Circuit Court of Appeals of the 
Ninth Circuit to the contrary, 79 F. Supp. 117 
Crogss-EXAMINATION 
Effect of, erroneously allowed by court, 3 F. R. D. 411 
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DAMAGES 
Market Value for Breach of Contract 
Market value for the purpose of calculating damages according 
to the statutory rules, is the sum for which similiar merchan- 
dise could have been purchased at or near the place of de- 
livery, and within a reasonable time after the seller’s refusal 
to make delivery, 70: F; Sapp. 317s. 22s se cle nw cnse casas 
Measure of, based on— 
difference of price agreed and net sum realized on resale, plus 
costs and attorney’s fee, 75 F. Supp. 3384__.-.-..----------- 
Measure of, for Repudiation of Contract or Anticipatory Breach 
Thereof 
A repudiation of a contract or an anticipatory breach thereof 
does not accelerate the time fixed for performance, and the 
proper measure of damages is the same as if the breach had 
not occurred until the time fixed in the contract for its per- 
formance, and the measure of damages is the loss directly 
and naturally resulting in the ordinary course of events from 
the seller’s breach of contract, 79 F. Supp. 117__------------ 
Measure of, Upon Notice of Anticipatory Breach of Seller 
If the seller, previous to the time when the buyer rightfully 
demands delivery, gives notice of an intention not to deliver 
the merchandise, the measure of recovery is to be determined 
with reference to the market price at the time when delivery 
was due and not in respect of the price which prevailed at the 
date of notice of anticipatory breach, 79 F. Supp. 117_------- 
DETERIORATION IN TRANSIT 
Seller must bear loss resulting from, when, 39 F. Supp. 784_-------- 
Errective Date or ORDER 
Effect of Failure to File Appeal Within Period Required by Act 
Where the Judicial Officer, in a reparation proceeding, decided on 
August 6, 1947, in favor of complainant against respondent, a 
copy of which decision and order was received by respondent by 
registered mail on August 11, 1947, and on September 8, 1947, 
after more than 30 days had elapsed from the date of the 
decision and order, respondent filed an appeal, but complain- 
ant moved to dismiss it on the ground that the appeal was not 
filed within the 30 day period required by § 7 (c) of the act 
(7 U. S. C. A., § 499g (c)), the district court held: (1) the 
words ‘‘the date of such order” used in above section of the act 
means the date appearing on the face of the order which is the 
date the Judicial Officer’s decision was rendered, and, con- 
sequently, respondent failed to file the appeal within the 
30 day period required by the act; (2) the appeal should be 
dismissed for want of jurisdiction of the court to entertain it; 
(3) the fact that respondent received notice of the decision and 
order on August 11, 1947, five days after it was issued, if of no 
legal consequence as the act does not require that notice shall be 
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ErrectivE Date or OrpER—Continued Page 
Effect of Failure to File Appeal Within Period Required by Act—Con. 
given to the parties to the proceeding or that the time for filing 
an appeal shall begin to run from the date of receipt of such 
notice; and (4) the Federal Rules of Civil Procedure, as 
amended (28 U.S. C. A. following § 723c) do not affect the time 
prescribed for instituting proceedings in the District Court to 
review an order of the Secretary, 78 F. Supp. 309 
Time of filing appeal begins from date of decision and not from, 78 
F. Supp. 309 
EmerGency Price Controut Act 
Effect of Removal of Ceiling Price Before Passage of Title Under 
Contract 
The fact that the ceiling price on grapes had been removed before 
title to the grapes was to pass under the contract would not 
remove invalidity of the contract because it provided for a 
price in excess of the ceiling price under the Emergency Price 
Control Act, 79 F. Supp. 117 
Lack of Provision for Avoiding Contract Violating Price Regulation 
Enforcement of maximum price regulation under the Emergency 
Price Control Act does not provide for avoiding a contract 
violating the maximum price regulation, either expressly or 
indirectly, 79 F. Supp. 117 
Lack of Right to Repudiate Contract Providing for Bonus 
An agent or broker, after having negotiated a contract in behalf of 
a principal, for the sale of produce to a third party, could not 
subsequently repudiate the contract in its entirety and have it 
declared unenforceable ab initio as against public policy solely 
because it provided for a bonus or procurement charge over the 
ceiling price under the Emergency Price Control Act, 79 F. 
Supp. 117 
ERROR 
Correction of, in contract of purchase and sale as not affecting prior 
acceptance, 79 F. Supp. 117 
EVIDENCE 
Acceptance by court of Secretary’s findings based on testimony of 
federal inspector that decay was due to watery soft rot, as against 
testimony of expert witness that decay might be due to sweating 
brought about by improper refrigeration, 39 F. Supp. 784 
Facts showing— 
meeting of minds resulting in contract of purchase and sale, 
79 F. Supp. 117 
new contract at reduced price was entered into, 75 F. Supp 334_- 
Judicial notice by Secretary that watery soft rot is disease of field origin 
as shown by pamphlet published by the Department of Agriculture, 
39 F. Supp. 784 
Sufficiency of, Relating to Performance of Contract, for Jury 
Where the evidence of plaintiffs’ performance of oral contracts 
under which defendants sold potatoes to plaintiffs was contra- 
dicted by witnesses of the defendants, held, that the evidence 
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Sufficiency of, Relating to Performance of Contract, for Jury—Con. 
raised a substantial issue of fact for the determination by a jury 
and, therefore, the defendants’ motions for a new trial should 
Rieeteniien: 72. ey 9s. on ness eee aennseaeos 849 
“F, O. B. AccEPTANCE FINAL” 
Unlawful Rejection of Commodity Under Contract Term 
8 Although rolling acceptance is defined in the regulations and 
rolling acceptance final is not defined, with regard to the rights 
0 of the buyer the latter term has substantially the same mean- 






ing as f.o. b. acceptance final and the relationship between 
rolling acceptance and rolling acceptance final is the same as 
between f. 0. b. acceptance and f. o. b. acceptance final and 
there can be no rejection by the buyer under an f. o. b. accept- 
anee final contraet, 106 F; 2d 276... .- 2 sn. ce cs se see 421 
F. O. B. Rotitine AccepraNnce FINAL 
Lawful Rejection of Commodity Sold on Basis of, Because of Inherent 
Defect 
Where complainant-seller sold respondent-buyer a carload of 
U.S. No. 1 cantaloups on a rolling acceptance final basis, and 
the cantaloups were inherently defective because of infection 
with Cladosporium Rot, a disease of field origin, held, the 
cantaloups did not meet the implied warranties of description 
and quality, and buyer, under the Uniform Sales Act, was 
justified in rejecting them, 73 F. Supp. 293_.___._------.---- 359 
Liability of Seller for Inherent Defect 
Where cantaloups were shipped to buyer “‘f. o. b. rolling accept- 
ance final,’ title passed to buyer at the point of shipment and, 
from that point, all risks of normal deterioration and damages 
in transit fell upon buyer, but seller remained liable for any 
inherent and latent defects which would render the cantaloups 
nonconformable to the expressed or implied warranties of the 

























OORISERY 7a Oc PUD, 200 oan oa cn cceeeocnuseasesoeoaksea 359 
F. O. B. Sxiprine Point 
Normal deterioration loss, 39 F. Supp. 784.._.-------------------- 1136 





FEDERAL INSPECTION 
Testimony of federal inspector accepted in preference to testimony of 
expert witness, when, 30 F. Supp. 784_...................-.-..--- 1137 
FEDERAL Routes or Crvit ProcepuRE 
Inapplicability of 
In an action to recover penalties from an unlicensed dealer in 
perishable commodities where the United States was per- 
mitted by the district court to call defendant as an adverse 
witness and subject him to cross-examination, held, that, al- 
though the Federal Rules of Civil Procedure do not exclude 
cross-examination of an adverse party in suits of a civil nature 
involving penalties, the district court erred in allowing cross-ex- 
amination of defendant inasmuch as the action here was of a 
quasi-criminal nature and, therefore, the Federal Rules of Civil 
Procedure were inapplicable, 3 F. R. D. 411__.--...-.------- 
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Feperat Rvutes or Civit Procepure—Continued 
Inapplicability of, to appeals from Judicial Officer’s decision within 
period required by act, 78 F. Supp. 309 
Frnpinocs oF Fact 
Prima facie evidence in trial de novo, 79 F. Supp. 117 
Finpincs oF SECRETARY 
Acceptance by Court of 
On appeal from Secretary’s reparation order awarding to buyer 
damages for the loss resulting from the delivery of decayed 
carrots, which, according to a federal inspector, met the require- 
ments of the sales contract when shipped, the court accepted 
the Secretary’s findings based on the testimony of the federal 
inspector that the decay was due to watery soft rot, as against 
the testimony of an expert witness that the decay might be due 
to sweating brought about by improper refrigeration, 39 F. 
Supp. 7 
FresH VEGETABLES 
What constitutes, 3 F. R. D. 411 
ILLEGALITY OF CONTRACTS 
Change in law as not making illegal contract valid, 79 F. Supp. 117---- 
Effect of contract lawful in part and unlawful in part, 79 F. Supp. 


INHERENT DEFECT OF COMMODITY 
Cladosporium Rot, 168 F. 2d 276 
Failure to meet implied warranty of quality, 39 F. Supp. 784 
Infection of produce with Cladosporium Rot as constituting, 73 F. 


Jupic1aL NoTIcE 
Watery Soft Rot Disease of Field Origin 
Pamphlet Published by Department 
In determining whether decay of a carload of carrots was 
due to inherent defect so as to render seller liable for the 
loss, or due to improper refrigeration in transit, Secretary 
may take judicial notice of the fact that watery soft rot is 
a disease of field origin, as shown by a pamphlet published 
by the Department of Agriculture, 39 F. Supp. 784 
JURISDICTION 
What constitutes fresh vegetables, 3 F. R. D. 411 
JURISDICTION OF FEDERAL District Court 
Application of national law to federal questions, 79 F. Supp. 117 
Construction of state statutes and unwritten law, 79 F. Supp. 117--- 
Failure to comply with statutory requirements not necessarily juris- 
dictional defect; 75 F. Supp. 827 
Lack of power of, to compel plaintiff to elect party liable, 79 F. Supp. 


Questions of election to hold liable agent or principal governed by 
Federal Rules of Civil Procedure and not by substantive laws of 
state, 79 F. Supp. 117 

Questions of procedure, 79 F. Supp. 117 
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JURISDICTION OF FEDERAL District Court—Continued Page 
Want of, for failure to file appeal from Judicial Officer’s decision 
within period required by act, 78 F. Supp. 309 500 
Latent DEeFEcT 
Seller liable to buyer for loss due to, 39 F. Supp. 784 1138 
Seller must bear loss due to decay resulting from, 39 F. Supp. 784__. 1138 
Law OF SALES 
Applicability of, to Act 
The law of sales is applicable to the Perishable Agricultural Com- 
modities Act which gives an additional remedy to growers, who 
were previously compelled to resort to expensive trials in all 
cases in which dealers and commission men failed to comply 
with provisions of contract, 39 F. Supp. 784 
LICENSES 
Action to Enjoin Unlicensed Dealer From Operating Without 
In an action to enjoin respondent from engaging as a commission 
merchant, dealer, or broker in the business of handling com- 
modities in interstate commerce without a license required by 
the Perishable Agricultural Commodities Act and to recover 
penalties provided therein, held, that respondent was a dealer 
for 160 days without a license, receiving 22 carloads of potatoes; 
that the potatoes were old but fresh vegetables within the 
meaning of the act; that the potatoes had been shipped and 
were in interstate commerce when received; and that penalties 
of $1,300 should be awarded but under the evidence an injunc- 
tion should not be issued, 3 F. R. D. 411 247 
MIsTRIAL 
Effect of Cross-Examination Erroneously Allowed by Court 
Where the district court erred in permitting the United States to 
call defendant as an adverse witness and subject him to cross- 
examination, held, that the testimony so taken and the evi- 
dence thereby adduced should not be considered but should 
be wholly disregarded, and, a mistrial is not necessary nor 
required as the case is before the court withouta jury and 
the decision will be limited to the competent evidence, 3 F. R. 


MorTIon FoR JUDGMENT ON PLEADINGS 
Denial of 
Appellee’s motion for judgment on the pleadings denied without 
prejudice pending appellant’s amendment of its answer, 
75 F. Supp. 827 
Motion TO AMEND ANSWER 
Granting of 
Petitioner’s request for leave to amend its answer and raise a 
slightly different issue from the ones previously tendered, 
though the amendment was not offered within the 30 day 
period within which section 7 (c) of the act says that petitioner 
must state the grounds upon which he relies, was not offered 
before the case was set for trial, and in fact was not offered in 
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Morton to AMEND ANSWER—Continued 
Granting of—Continued 
writing at the time of the request, although it was described 
orally, granted, in view of appellate court’s views favoring last 
minute amendments giving new breadth to narrow claims, 
re ND et ea ee 2s oe re ee 
Motion To Dismiss APPEAL 
Dismissal of 
Failure to file within 30 days a proof of service does not defeat 
the jurisdiction of the district court where appellant performed 
within 30 days after the Secretary’s reparation order all the 
acts specified by section 7 (c) of the act except to file the proof 
of service since the court has discretion, where the scope of 
review is not affected, to disregard such an irregularity in the 
interests of substantive justice, and there was no question of 
good faith of petitioner, of dilatory tactics, or of frivolous 
appeals, and no one had been prejudiced by delay in serving ap- 
pellee; hence, motion to dismiss appeal for failure to file proof 
of service within the prescribed period is dismissed, 75 F. Supp. 


Normat DETERIORATION Loss 
¥.0; Doahipping point, 30-T. Supp. 764... 2. see owes ee 
OFFER AND ACCEFTANCE 
Proposal as invitation not constituting offer, 79 F. Supp. 117_-_-.--- 
Use of word “booked” as indicating intention to make offer, 79 F. 


PAMPHLET PUBLISHED BY DEPARTMENT 
Judicial notice by Secretary that watery soft rot is disease of field 
Orimnvas shown by, 30’). Rapp. 764_- ..... ==. 22-5222 2 25 
PassaGE oF TITLE 
Title and Risk Passed to Buyer, When 
Where a carload of carrots of a specified grade and size were sold 
at a designated price per bag, “f. o. b. shipping point, Stockton, 
California,” held, the title and risk passed to buyer when the 
carrots were shipped from Stockton, California, and normal 
deterioration loss, arising in transit would fall upon buyer, 
BC An Wen POR, oo Dae mee a eee d See a vots an ina 
Where under the terms of a contract of purchase and sale of a 
carload of carrots title and risk passed to buyer when the carrots 
were shipped, held, buyer must bear the loss due to decay of 
the carrots, in transit, if such decay resulted from improper 
refrigeration, but if decay was the result of a latent defect, 
then the loss must fall upon seller, 39 F. Supp. 784.--------- 
PENALTIES . 
Action for, against unlicensed dealer as constituting civil suit of a 
Guaseruninag] nahiee, OT. D> 401 > oo ob ce ete enone 
Inapplicability of Federal Rules of Civil Procedure in civil suits of a 
quasi-criminal nature involving penalties against unlicensed dealer, 
rR oe Ht oe cet On ate Pas woe bees 
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PERISHABLE AGRICULTURAL CoMMODITIES AcT, 1930 Page 
Applicability of law of sales to, as additional remedy, 39 F. Supp. 784. 1138 
Prorpose Of, FAP: Rae. Sees ics oo onda oes sea as ee ence eee 362 


Relationship of, to Law of Sales 
The Perishable Agricultural Commodities Act, 1930 was not 
intended to repeal the law of sales or to destroy the rights and 
liabilities of contracting parties thereunder, 166 F. 2d 904___. 590 
PRINCIPAL AND AGENT 
Disclosed or Partially Disclosed Principal not Liable for Breach of 
Contract, When 
Where an agent having authority to bind a disclosed or partially 
disclosed principal by certain terms in a contract included other 
terms which are beyond his power, the principal is not liable 
either upon the unauthorized contract or upon the contract 
with the unauthorized terms omitted, 79 F. Supp. 117_____-- 1012 
Where the evidence showed that the status of the grower of grapes 
was at most that of a partially disclosed principal for whom the 
car-lot distributor purported to act and entered into a contract 
for the sale of three carloads of grapes without authority in 
such transaction, the grower could not be held liable for the 
breach of the contract, 79 F. Supp. 117_.....--------...--.- 1012 
Liability of Agent When Principal Partially Disclosed 
Where a person purports to make a contract with another for a 
partially disclosed principal he is a party to the contract, and 
if such person discloses the fact that he is an agent, but does 
not disclose the name of the principal, he is personally liable, 


TOE PS BOT oo oc se en oe ana oeeagengeeenaasted 1013 
Liability of Agent Who Assumes To Act With Authority From 
Principal 


A person who assumes to act as agent for another and to make a 
contract with a third party thereby, impliedly, if not expressly, 
represents that he is in fact authorized by his principal to make 
the contract, and, if it proves to be unauthorized, the agent 
will be liable to the third party, 79 F. Supp. 117_..-.------.- 1013 

Where a car-lot distributor purported to act for a partially dis- 
closed principal in entering upon a contract for the sale of three 
carloads of grapes, and the evidence showed that the distributor 
was not in fact authorized by his principal to make the con- 
tract, held, the distributor is liable to buyer for the breach of 
in CnmnIaet, ‘Fo. GI PRl was ona cnunccusaeaacecsnae 1013 

Principal “Partially Disclosed,’”’ When 

Where one of the parties to a contract has notice that the other 
party is acting or may have acted for a principal but has no 
notice of the principal’s identity, the principal is “partially 


dinetowed, TSE: Binet Ts ccs on oo sadncancneauuucaccawnde 1012 
Pusuic Pouicy 
Contract against, as illegal and void in toto, 79 F. Supp. 117_-.----- 1038 
PUNCTUATION 
Aid in construction and interpretation of statute, 79 F. Supp. 117... 1027 


821130—49———17 
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REFRIGERATION Page 
Buyer must bear loss due to decay of carrots in transit resulting from 
improper supply of, 39 F. Supp. 784 
REJECTION OF CoMMODITY 
Buyer’s Lack of Right of, Under Contract Terms ‘‘Rolling Accept- 
ance” or “Rolling Acceptance Final” 

Whether the terms of the contract are rolling acceptance or rolling 
acceptance final, the buyer has no right of rejection, and the 
only difference between the two terms is that under the former 
there is a warranty of suitable shipping condition, while under 
the latter there is no such warranty and the buyer is not en- 
titled to recover damages for change in condition during transit, 
but under either term of contract the buyer may recover dam- 
ages for the seller’s failure to comply with the contract as to 
the character of the goods or any other material provision, 168 


Justification for, because of inherent defect, where sale made on rolling 
acceptance final basis, 73 F. Supp. 293 

Seller’s Assent to 

Where buyer-appellee, promptly notified seller-appellant that he 

rejected the goods on the ground that they did not meet the 

conditions of an implied warranty, and tendered the goods 

back to the seller who received them without making it clear 

that he did not assent to a rescission, and resumed dominion 

over them, the normal inference is that the seller assented to 

the rescission, and, therefore, the court concludes that the 

evidence and the findings of the trial court warranted the legal 

conclusion that the seller assented to the rescission and dis- 

charged the buyer from his obligations under the original sale, 


Waiver of Defense of Breach of Specification Because of 
Where, in @ reparation order, it was decided that the buyer by 
rejection of the shipment waived his defense of a breach of the 
specifications of the contract, the Court held that the buyer’s 
mistake as to its remedy should not cause him to forfeit a 
remedy he would otherwise have, although the buyer must bear 
any losses that result from his wrongful rejection, 168 F. 2d 276_ 
Waiver of right to claim damages by, 168 F. 2d 276 
REJEcTION oF SHipMENT WiTHOUT REASONABLE CAUSE 
Waiver of Right to Claim Damages for Breach of Contract 
On petition for rehearing the court held that a buyer who unlaw- 
fully rejects a shipment sold on a basis of an f. o. b. acceptance 
or an f. 0. b. acceptance final has no right to recover for breach, 
if any, of the contract by the shipper, and, therefore, the court 
modified its opinion of May 17 which reached an opposite con- 
clusion, vacated the judgment in the prior decision and re- 
manded the case to the District Court for disposition in accord- 
ance with the opinion as herein amended 169 F. 2d 60 
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Damages for Breach of Contract 

On the basis of the facts and the law governing the case at hand 
the court independently acrived at the same conclusion reached 
by the Secretary and affirmed the Secretary’s order of April 8, 
1947, dismissing petition for rehearing and reconsideration 
and affirming his original order of February 26, 1947, in favor 
of Joseph Denunzio Fruit Co., a corporation, against Raymond 
M. Crane, doing business as Associated Fruit Distributors of 
California, and dismissing the case against John C. Kazanjian, 
doing business as Red Lion Packing Co., 79 F. Supp. 117---- 
Reparation order of the Secretary of Agriculture against the 
car-lot distributor on the ground that he entered into a con- 
tract as agent for a partially disclosed principal without author- 
ization is affirmed on appeal, and, buyer, in addition to recovery 
of damages, is entitled to a reasonable attorney fee against the 
distributor to be taxed and collected as part of the costs, 79 F. 


Failure to Deliver Without Reasonable Cause 
Seller is liable to buyer for losses resulting from shipment of a 
carload of carrots, which passed inspection prior to the ship- 
ment, but due to latent defect of watery soft rot was spoiled 
when delivered so that they did not then meet the implied war- 
ranty of quality attached to the contract of sale as the act 
makes it unlawful for any dealer to fail to deliver in accordance 
with the terms of the contract without reasonable cause, 39 F. 


Presumption as to Correctness of Reparation Order 
The Secretary’s reparation order presumed to be correct and 
should be sustained by the court, 79 F. Supp. 117 
Unlawful Rejection 
Where buyer refused to accept a carload of grapes at original 
contract price on the ground that the grapes, upon inspection, 
failed to grade U. S. No. 1, and the evidence established that a 
new binding contract at reduced price was entered into, but 
buyer subsequently rejected the grapes, held, seller was en- 
titled to reparation in the amount of the difference of the price 
agreed to be paid by buyer and the net sum realized on their 
resale, plus costs and an attorney’s fee, 75 F. Supp. 334...... 364 
REscission 
Buyer’s Right of, of Executed Sale 
Although, under the English law, buyer has no right of rescission 
of an executed sale for breach of warranty, and, in a diminishing 
number of jurisdictions, that right is denied, the weight of 
authority in the United States upholds such right, 166 F. 


Lack of Right of 
Where goods are in conformity with contract of purchase and 
sale and title has passed to the buyer, the latter has no right 
to rescind the sale, 166 F. 2d 904 
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“Roiiine AccEPTANCE FINAL” Page 
Buyer’s Remedy Under Contract Term 
Under a rolling acceptance final contract the buyer has no re- 

course if the produce was up to the contract requirements at 
the time of shipment, he cannot sue for defects of quality or con- 
dition at the destination point, and under this term of sale there 
is no implied warranty of suitable shipping condition, nor has 
the buyer a right of rejection, and his only remedy is a suit for 
damages if specifications of the contract, such as grade or 
quality at the time of shipment, have not been esis with, 
168 F. 2d 276 

Unlawful Rejection 

Where on an appeal from a judgment of the district court, district 
of Massachusetts, reversing a reparation order under the 
Perishable Agricultural Commodities Act, the main issue in- 
volved the buyer’s rejection of a shipment of a carload of canta- 
loups sold “rolling acceptance final’ at destination because 
approximately 85 percent of the melons contained decay, 
mostly Cladosporium Rot, the district court found that the 
cantaloups were inherently defective and did not meet the 
warranties of description and quality and, therefore, the buyer 
was justified in rejecting the melons, the Circuit Court of 
Appeals for the First Circuit held that the buyer had no right 
of rejection and that its only remedy is to sue for damages if 
specifications of the contract, such as grade or quality at the 
time of shipment have not been complied with, but the Circuit 
Court, however, also held that the buyer did not waive its right 
to claim damages by rejecting the shipment and, consequently, 
vacated the cause for further proceedings to determine the 
amount of recoupment for the breach by the seller of the express 
terms of the contract, 168 F. 2d 276.......... .......+. 
Rutz or Decision 
Federal District Courts follow decisions of highest state courts, 79 F. 


Section 7 (c) or Act 
Meaning of words ‘‘the date of such order’ used in, 78 F. Supp. 309_. 
Section 10 of act as aid in the choice between the two possible meanings 
of the words used in, 78 F. Supp. 309. 
“SIGNATURE” 
How Made 
A “signature”? may be written by hand, printed, stamped, type- 
written, engraved, photographed, or cut, from one instrument 
and attached to another, and a signature lithographed on an 
instrument by a party is sufficient for the purpose of signing it; 
it being immaterial with what kind of instrument a signature 
is made, 79 F. Supp. 117 
Statute of Frauds, How Satisfied by 
The “signature” to a memorandum under the Statute of Frauds 
may be written or printed and need not be subscribed at the 
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Statute of Frauds, How Satisfied by—Continued 
foot of memorandum, but must be made or adopted with the 
declared or apparent intent of authenticating the memorandum 
aa that of the signor, 79 F. Supp. 137....-.-........----... 
What Constitutes, to Satisfy Statute of Frauds in California 
The term “‘signature’’ includes any memorandum, mark, or sign, 
written or placed on any instrument or writing, such as a will, 
with intent to execute or authenticate such instrument or 
wetting: Toric Mn: Bie. 5 eo as ws ee eee ewe ek 
What is 
A “signature” is whatever mark, symbol, or device one may choose 
to employ as representative of himself, 79 F. Supp. 117____-_- 
STaTUTE OF FRAuDsS 
Contract by Telegraph as Satisfying 
A contract of purchase and sale may be formed by telegraph 
which meets the requirements of California Statute of Frauds, 
70 3. ea OR osu Saw hien Sate onennse oe eee 
Statute oF Fraups In CALIFORNIA 
Teletype Messages as Satisfying Requirements of 
Although no case in point has been called to the court’s attention 
and a diligent search of the authorities has failed to uncover the 
status of teletype messages as satisfying the Statute of Frauds 
in California, this point appearing to be a res nova, the court 
must take a realistic view of modern business practices, and 
can probably take judicial notice of the extensive use to which 
the teletype machine is being used today among business firms, 
particularly brokers, in the expeditious transmission of type- 
written messages, and, therefore, the court rules that the 
teletype messages in this case satisfied the Statute of Frauds 
in Calfortie, 70:8; Rage: 12 Feo .cinsccade So eenede eee 
STatures 
Construction and Interpretation 
Choice Between Two Possible Meanings of Section of Act 
Aiding in the choice between the two possible meanings of 
the words “‘the date of such order’ in § 7 (c) of the act 
(7 U.S. C. A., § 499g (c)), as to whether these words mean 
the date appearing on the face of the order or they signify 
the effective date of the order, is the language in § 10 of 
the act (7 U. S. C. A., § 499j) which specifically declares 
that unless relief is sought in a proper court prior to the 
“date prescribed for its taking effect,’ the order of the 
Secretary shall be final, and indicates that Congress was 
aware of the date prescribed for its taking effect, and that 
such terms were not to be used interchangeably in the act, 
and that even though an order of the Secretary is made 
effective subsequent to the date of the order it will not 
affect the running of the time in which an appeal might 
be taken to a Federal district court and, therefore, an order, 
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Sratutes—Continued 
Construction and Interpretation—Continued 
Choice Between Two Possible Meanings of Section of Act—Con. 
as far as the Department of Agriculture is concerned, may 
become final even though the time for taking an appeal 
has not elapsed, 78 F. Supp. 309 
Departmental Interpretation of Regulation 
Where the Department has interpreted its regulation in a manner 
which it thinks necessary to carry out the purposes of the act, and 
the interpretation has been adherred to for a number of vears, 
it should not be disregarded by the court, and under these 
circumstances the court should not substitute its interpretation 
merely because it thought that a drastic interpretation was 
not needed to carry out the intent of the act, since the Depart- 
ment’s interpretation is not plainly erroneous and it constitutes 
a possible and reasonable interpretation of the regulation, even 
if not the only possible one, 169 F. 2d 60 
Punctuation as Aid in 
Where the contract entered into by the broker, acting on behalf 
of buyer, for the sale of three carloads of grapes included a 
teletype message which reads: ‘‘they (meaning buyer) will 
put up the $750.00 deposits now of course contingent upon 
receiving inspect. Reports when stores’’, without any punctua- 
tion, the provision would be construed as making the $750 
deposits by buyer contingent upon broker or buyer receiving 
inspection reports when the grapes had been stored, so that 
making the deposits was not a condition precedent to the 
recovery by buyer after notice of the repudiation of the contract 
by the broker, 79 F. Supp. 117 
Surrasie Suiepinc ConDITION 
Implied Warranty of 
In the sale of perishable goods, involved here, where there was 
an implied warranty that the goods were suitable for shipment 
because the buyer justifiably relied on the seller to select goods 
suitable for shipment, held, that the seller did not assume the 
risk of deterioration due to abnormal delivery in transit or other 
abnormal conditions while goods were in transit, 166 F. 2d 904_- 
TELEGRAPH 


Contract by, as satisfying Statute of Frauds, 79 F. Supp 117 
TELETYPE MESSAGES 


Contract by, as satisfying requirements of Statute of Frauds in 
California, 79 F. Supp. 117 
“THE Date oF SucH ORDER” 
Meaning of words used in § 7 (c) of act, 78 F. Supp. 309 
TITLE 
Passage of 
Ordinarily, both under Uniform Sales Act and at common law, 
title to an f. 0. b. sale passes on delivery of the commodity to 
the carrier, but here there was no f. o. b. sale at the time of 
shipment, 166 F. 2d 904 
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TriaL De Novo Page 
le Secretary’s Reparation Order as Prima Facie Evidence in 
Although the Findings of Fact and the Order of the Secretary 
are prima facie evidence of the facts stated therein, the trial in 
the Federal district court on appeal from Secretary’s reparation 
8 order, is, nevertheless, a trial de novo and has been treated as 
gue ta faeb- FOr. Maps: Bi tec it oe cncus saaenn ee 1009 
UniFoRM SALEs Act 
Produce infected with Cladosporium Rot as failing to meet implied 
warranties of description and qualities under, 73 F. Supp. 293_---- 362 
UNLICENSED DEALER 
Inapplicability of Federal Rules of Civil Procedure in civil suits of a 


quasi-criminal nature involving penalties against, 3 F.R. D.411_. 248 
WAIVER 
Right to claim damages for breach of contract, 169 F. 2d 60_.___-_-- 596 
WARRANTIES 


Failure To Meet Implied Warranty of Quality 

Where decay of carload of carrots apparently met requirements 

of contract of purchase and sale when shipped f. o. b., Stock- 

ton, California, destined for Milwaukee, Wisconsin, was due to 

watery soft rot, a disease of field origin, the shipper must sus- 

tain the loss, since the carrots, being inherently defective, 

failed to meet the implied warranty of quality attached to such 
produeis, SOL. Dune. 106s. 5 nnn ocdcnceconcoosuskccweaaues 1133 

Watery Sort Rot DiskEAsE OF FIELD ORIGIN 

Judicial notice by Secretary as shown by pamphlet published by 

Departinont, 307. BUND. TEs. 6.3 snc cok enccivicnecedeseuanueenae 1137 





STATISTICAL INDEX (1948) 


A Study of the Scope and Nature of Agriculture Decisions* 


Decisions under applicable acts 


September 
November 
Total for 
year 
Total deci- 
sions 


Agricultural Marketing Agreement Act 
of 1937: 
Decisions reported 
Appeals (actions for review) - -.------|. 
Dismissals: 
Consent 
Merits 
Findings of fact (specific)... _-- : 
Legal questions 
Rehearing granted 
Relief granted - 
Anti-Hog-Cholera Serum and Hog- 
Cholera Virus: 
Decisions reported 
Dismissals: 
Merits. .....- 
Interim relief denied __- 
Legal questions 
Commodity Exchange Act: 
Decisions reported 
Findings of fact (specific) 
Legal questions. - 
Registration suspended 
Trading privileges denied 
Violation of act. 
Packers and Stockyards Act, ‘1921: 
Decisions reported . _ _ - ‘ot 
Decisions reported involving APA!. 


Monthly total 





Cease and desist 
Consent orders 
Dismissals: 


Findines of fact (specific) ._ 
Legal questions 
Rate orders-_- 
Registration suspended... 
Reparation ordered 
Unfair practice. ---.----- 
Violation of act __- canna 
Perishable Agricultural Commodities 
Act, 1930: 
Decisions reported 
Appeals (actions for review) .------]...-}__..]- 
Counterclaims denied 1 
Dismissals: 
Consent 
Merits__---- 
Findings of fact (specific) -. 
Legal questions 
Licenses: 


Suspended 
Reconsideration: 
Denied 
Granted. 
Reparation: 
Denied 


Violation of act 


Grand total, decisions re- 


* Similar Statistical Indexes will be found in the December issue (No. 12) of Agriculture Decisions, 
Volumes 1 A. D. 850 (1942), 2 A. D. 882 (1943), 3 A. D. 1318 (1944), 4 A. D. 1119 (1945), 5 A. D, 1042 (1946), 


and 6 A. D. 1346 (1947). —KEd. 
1 Reference is made to the Administrative Procedure Act, 5 U. 8. C. § 1001 et seg.—Ed. 
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